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93 b-4 Oberlander-direct 707 

Howard Oberlander. 

DOUGLAS HOWARD OBERLANDER, 

called as a witness by the Government, having been 
first duly sworn, was examined and testified as followi: 
DIRECT EXAMINATION 
BY MR. VELIE: 

MR. VELIE: May I proceed, your Honor? 

THE COURT: Surely. 

Q Good morning, Mr. Oberlander. 

A Good morning, Mr. Velie. 

Q I am going to ask you to keep your voice up, 

try to speak slowly. This room does not carry voices very 
well at all. 

How are you employed, sir? 

A I beg your pardon? 

Q How are you employed? 

A I am currently employed by Carter Wallace, Inc., 

in New York City. 

Q What is it that you do for Carter Wallace, In¬ 

corporated? 

A I am presently assisting their corporate comptroile 

in various aspects of the business in the financial field. 

0 You will have to make an effort to speak up, 

Mr. Oberlander. 
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A I am currently assisting the corporate 
comptroller in various areas in the financial field. 
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All right. 


Was there a time when you were employed by Peat, 


Marwick, Mitchell and Company in Washington, D.C.? 


Yes. 


When was that, sir? 


A It was from 1966, approximately August of '66 


until December of 1970. 


Q Let me just ask you a background question. 


Are you a certified public accountant, Mr. 


Oberlander? 


A No, I'm not. 


Q Were you a junior accountant for Peat, Marwick and 


Mitchell durin g that period? 


Yes, I was. 


Q Did you have occasion while you were at Peat, 


Marwick and Mitchell to work on an engagement for the Nation! 


Student Marketing Corporation? 


Yes. 


Did you work on the 1968 audit, do you recall? 


Yes. 


Do you recall Mr. Natelli having some connection 


with that audit? 


I believe that he did. 


Was he the partner in c v arge, if you recall? 
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A I beg your pardon? 

Q Was he the partner in charge of that audit? 

A I believe that he was in charge at that time. 

Q I want to show you Government’s Exhibit 4C for 

identification and ask you if you can tell us what this 
binder is? 

A It is a general binder for National Student 
Marketing Corporation audit. 

Q 1968? 

A August 31, 1968. 

Q August 31 is the year-end of National Student 
Marketing year, is that correct? 

A Yes. 

Q I call your attention, sir, to the budget and 
time summary which is the blue page, stenciled number 1499 in 
Government's Exhibit 4C, and ask you to read the entry up 
here at the top and ask you if that refreshes your recollec¬ 
tion as to Mr. Natelli's role? 

A Yes, it does. 

Q What was he? 


Mr. Natelli was a partner in charge of that 


engagement. 

Q Who was the supervisor in 

A Mr. Scansaroli. 


charge of that 


engagement? 
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Q Did Mr. Johnston work on it as well? 

A Yes. 

0 Is that for a brief period of time as you recall? 

A To the best of my knowledge, yes. 

Q You worked on it as well, is that correct? 

A That's correct. 

MR, MARTIN: Your Honor, at this time we will 
stipulate the identification. 

Q Just so there's no confusion about it, you do see 
Mr. Natelli and Mr. Scansaroli here, don't you? 

A I do. 

Q Do you see Mr. Scansaroli? 

A Yes. 

Q Do you see Mr. Natelli? 

A Yes. 

MR. VELIE: The record should reflect that the 

witness has recognized each of the defendants. 

Q What was it you were doing in that audit, your own 
personal functions? 

MR. STILLMAN: I'm having trouble hearing you. 

Q What were you doing with respect to that audit, 
your own functions? i 

A Is that the August 31, '68 audit? 

Q Yes, sir. 
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A I was assigned a variety of different tasks. 
Basically my work involved preparation of audit work papers, 
schedules showing various account balances. I also 
analyzed a variety of accounts, both balance sheet and 
operating statement accounts. I worked doing just a variety 
of audit tasks. 
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Q I believe you have recognized this 4C as th4 
general binder program questionnaire and trial balance for 
that audit, is that correct? 

A Yes, that's correct. 

MR. VELIE: I am going to offer 4C in evidence 
at this time. 

MR. MARTIN: No objection. 

MR. STILLMAN: None. 

THE COURT: Mr. Velie, in order to be certain 
here, may I ask there must be some portions of this and only 
some portions which you consider relative to the Government's 
case, at least, and if so, I would think it would make 
your presentation much easier and clearer for the fact finder 
and everybody else, if you would delineate which portions it 
is you truly want to put in evidence. 

MR. VELIE: I am coming to that, your Honor. We 
are going to go through various pages together. I did want t 
have it in evidence so that we can read portions rather than 
having the formal stumbling blocks. 

THE COURT: There doesn't seem to be any objection 
but I do think it would be wise if you delineate precisely 
what is involved here as we go along. 

MR. MARTIN: Your Honor, perhaps for the future. 


because I agree with your Honor's suggestion, we could agree 
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that we will have no objection to Mr. Velie showing particula 
pages of any of these documents whose authenticity we have 
stipulated. 

THE COURT: It would seem to me that would be 
a sensible way of doing it. 

MR. MARTIN: Just proceeding on that basis, and 
the pages that are referred to would be deemed to be part 
of the offer. 

THE COURT: That seems fine to me. why don't you 
proceed that way, Mr. Velie, unless you feel that that is 
unreasonable. 

We have received 4C subject to that arrangement. 

(Government’s Exhibit 4C received in evidence.) 

Q I show you now stenciled numbered pages 4C at 
page 1537. The fold out portion of that page is labeled 
1537 and the other is 1538. It is all one page, is that 
correct? 

A That's correct. 

Q Would you tell the jury, please, what that is? 

A This is one portion of National Student Marketing 
Corporation's trial balance for the year ended August 31, 
1968. 1 


24 


25 


Q The pages you are looking at is the earnings por¬ 
tion of the trial balance, is that correct? 
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A That's correct. 

Q Now, air, did you prepare that page in whole or 
in part? 

Can you tell? 

A Yes, I did. 

Q For the jury's information, is it fair to say that 
a trial balance is set up more or less in a left to right 
arrangement, the leftmost column being the balance that you 
originally take from the company's books, is that correct? 

A That's correct. 

Q Entered in there are the figures which come from 
National Student Marketings own books, is that correct? 

A in the lefthand column. 

A Yes, that'8 correct. 

Q Can you tell us on or about when you prepared that 
lefthand column? 

A Sometime on or about the 25th of Septwnber 1968. 

Q That is roughly a month after year-end, is that 

correct? 


A That's correct. 

Q What was the profit or loss for National Student 
Marketing according to your trial balance a month 1 after the 
year had ended? It is in that column, is that correct? 

A You want the lefthand column? 

SOUTHERN OISTMCT COURT REPORTERS. U.«. COURTHOUSE 
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2 

U Yes, sir, the profit or loss thatyou found on or 


3 

about September 25. 


4 

A Approximately an $80,000 loss. 


5 

Q Thereafter various adjusting entries are made on 


6 

your trial balance, is that correct? 


7 

A That's correct. 


8 

Q Are you able to trace from that sheet to see if an 


9 

entry called adjusting entry 51 is one of those adjustments? 


10 

You can't tell it from that page alone, can you? 


11 

A There is no indication on here that entry 51 is 


12 

an adjusting entry. 


13 

Q Try page 1557 and see if you can tell from the cro 

BS 

14 

I 

reference to the X-l numbers and so on or any other numbers 


15 

on the page, if adjusting entry 51 is one of the adjustments. 


16 

A Entry 51 appears to be included in a —with some 


17 

other entries the sum of which appear on page 1538 and 37. 


18 

Q 1538, of course, is your trial balance? 


19 

A The trial balance, that's correct. 


20 

0 So it is fair to say that among the adjustments to 


21 

your trial balance is adjusting entry 51, is that correct? 


22 

A Yes. 


23 

Q That is a Peat, Marwick and Mitchell adjusting 


24 

entry, is that correct, sometimes called PMM 51, if I am not 


25 

mistaken, is that correct? 
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2 

0 1557, i call your attention to the description 


3 

of entry 51, if i may, I will simply read it to the 


4 

jury. Excuse me, Mr. Oberlander. 


5 

(Mr.Velie read from Government Exhibit 4C 


6 

in evidence to the jury.) 


7 

Q WP's mean work papers, is that right? 


8 

A That's correct. 


9 

Q This is a reference to special sales work 


10 

papers? 


11 

A Yes. 


12 

(Mr.Velie read from Government Exhibit 4C 


13 

in evidence to the jury.) 


14 

Q Those were references we saw on your trial balanc 

e, 

15 

is that correct? Do you recall? 


16 

A A portion of them are, yes. 


17 

MR. VELIE: Entry 51 reads this way. 


18 

(Mr.Velie read from Government Exhibit 4C 


19 

in evidence to the jury.) 


20 

Q Is it fair to say that what entry 51 does is re¬ 


21 

cords or purports to record $1,700,000-some odd worth of 


22 

unbilled accounts receivables, books them for the company 


23 

as an adjusting entry? Is that fair to say? 


24 

A Yes, that is correct. 


25 

0 Did you prepare this Page 1557 in which I have 
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2 

just read 

entry 51? 

3 

A 

Yes, I did. 

4 

Q 

When did you prepare that page? 

5 

A 

On or about the 28th of October 1968. 

6 

Q 

That is roughly two months after the year had 

7 

ended, is 

that correct? 

8 

A 

Correct. 

9 

Q 

Now, sir, I show you Government Exhibit 3, which 

10 

is in evidence, and I ask you if you can identify that? 

11 

A 

Special sales working papers for National Student 

12 

Marketing 

Corporationior the year ended August 31, 1968. 

13 

Q 

Are those the special sales working papers 

14 

referred 

to by Entry 51? 

15 

A 

It appears they are, sir. 

16 

Q 

I want you to examine the cover and turn the 

17 

pages in 

here, look, if you would, at the entries that say 

18 

what accountant prepared them, and see if you can tell us 

19 

who prepared that binder of papers, special sales work bindei 

20 

3 in evidence. 

21 


Who prepared them? 

22 

A 

Mr. Scansaroli prepared those work papers, sir. 

23 

Q 

His initials appear on virtually every page? 

24 

Is that correct? 

25 

A 

That's correct. 
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Q The pages are dated, are they not, October 
26, October 26, October 26, October 26, October 30, October 
30, October 30, October 30, October 31, then there are 
some that are October 23, October 23 — are you with me — 
an undated page, another undated page. 

MR. STILLMAN: Mr.Velie, I am having trouble 

hearing you. 

MR. VELIE: I have read that there are two 
undated pages. 

MR. STILLMAN: Thank you, sir. 

Q — more undated pages, so that the dates of 
these pages are all from October 23 through about October 
30, is that corrhct? 

A That's correct. 

Q I show you now Government Exhibit 4A for identi¬ 

fication and ask you if you can identify th at. 

A It is an asset binder prepared as a part of the 

audit of National Student Marketing Corporation for the 
year ended August 31, 1968. 

Q It is another portion of the work papers for 
that audit, is that correct? 

A "hat's correct. 

Q Did you have a hand in part or in whole in pre¬ 

paring those work papers? 
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2 

A Yes, I did. 


3 

MR. VELIE: Your Honor, I will offer this 


4 

subject to the references to the pages, if your Honor 


5 

would permit. 


6 

THE COURT: What about 3? 


7 

MR. VELIE: 3 is already in evidence, your 


8 

Honor, it has been offered. Portions have been read by 


9 

both defense and by the Government. 


10 

THE COURT: I just wanted to make sure. I 


11 

believed that was so, but I wasn't positive. 


12 

Gentlemen, I take it 4A will be received on this 


13 

basis that we alluded to earlier this morning. 


14 

MR. STILLMAN: Yes, your Honor. 


15 

MR. MARTIN: Pine, your Honor.. 


XXX 16 

(Government Exhibit 4A was received in 


r 17 

evidence.) 


18 

Q Have a look, please, sir, at Page 1662. Did 


19 

you prepare that page? 


20 

A Yes, I did. 


21 

Q When did you prepare that page? 


22 

A On or about the first day of November 1968. 


23 

Q Again, this is some two months after the year 


24 

end for 1968 for National Student Marketing, is that 


25 

correct? 
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2 

A 

That's correct. 


3 

Q 

This page reflects again the effect of adjusting 


4 

i| 

Entry 51, does it not? 


5 

A 

In part, yes. 


6 

Q 

Tell me, what does this page have to do with? 


7 

This is an 

account for National Student Marketing, isn't it. 


8 

one of its 

accounts? 


9 

A 

That's correct. 


10 

Q 

What is the name of the account? 


11 

A 

1 

Per my work paper or this one work paper, I woul< 

l 

12 

say the account name is unbilled receivables. 


13 

Q 

What was the balance in the unbilled receiv- 


14 

ables prior 

to your making this entry ? 


15 

A 

There was a zero balance in that account. 


16 

0 

There were no unbilled accounts receivable, is 


17 

that correct? 

. 


18 

A 

That’s correct. 


19 

0 

After you make Entry 51 on this page what is the 

re 

20 

on the unbilled accounts receivable on November 1, 1968? 


21 

A 

Approximately $1,741,000. 


22 




23 




24 




25 
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2 

Q 

I show you now Government Exhibit 4B for identi- 

3 

fication 

e 

4 


Do you recognize that? 

5 

A 

Yes, I do. 

6 

Q 

What is it? 

7 

A 

It is a liabilities and expense work paper 

8 

binder prepared as a part of the audit of National Student 

9 

Marketing Corporation. 

10 

Q 

It is another audit work paper, i 3 that the 

11 

idea? 


12 

A 

That's correct. 

13 

Q 

For the '68 audit? 

14 

A 

That's correct. 

15 

Q 

Did you have a hand in preparing some portion of 

16 

that? 


17 

A 

Yes, I did. 

18 

Q 

Turn please to Page 779. 

19 


Did you prepare that page? 

20 

A 

Yes, I did. 

21 

Q 

When did you prepare that page? 

22 

A 

On approximately the first day of November 1968 

23 

0 

Yo u have already told us about two months aftei 

24 

the year 

end. 

25 


MR. STILLMAN: I think we know November is 

i_ 
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two months after August 31. We have now heard it 20 
times. I do object to its constant repetition. 

THE COURT: I will let it stand. 

Go ahead. 

Q Is this an account of National Student Marketing? 

A Yes, it is. 

Q What is the name of the account? 

A Accrued liabilities on contracts in progress. 

Q Tell me, sir, if you can tell, are the costs 
associated with the contracts booked by Entry 51? 

A It appears that they are. 

Q In fact, there is a reference here again to 

adjustingEntry 51, is that correct? 

A That is correct. 

Q Is it fair to say that what you do on this page 

is carry out Entry 51 by making this entry and booking some¬ 
thing in this account? 

A That is correct. 

Q What was the balance of National Student Marketirg 

Corporation's account? What did National Student Marketing 
have in its account for accrued liabilities on contracts 
in progress before you made this entry ? 

A They had a zero balance in that account. 

Q There were no accrued costs on contracts in 
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progress, is that what you are saying? 

A That is correct. 

0 After you make your entry from adjusting Entry 5 . 
how much do they have then ? 

A Approximately $1,069,000. 

Q All of these according to your entry are 

accrued liabilities on contracts in progress, is that correct 
A That is correct. 

Q Would you please tell the jury what an accrued 


liability is? 

A Accrued liability represents an amount of money 
that a corporation or an individual anticipates he will 
owe as of a certain date or possibly he may even know that 
he owes a certain amount as of a specific date, that amount 
of money that he thinks or he knows he will owe to someone 
outside the corporation. 

Q In other words, it is something that he is going 

to have to pay some day, is that the idea? 

A Possibly. 

Q All right. It means that he hasn't spent it 
yet, is that fair to say? 

A In cash? 

Q That is right. 

A That's correct. I would like to correct that 
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2 

last statement. 


3 

Q Sure. 


Kjf 4 

A It is possible that he could have spent it or 


5 

a portion of it, but because that account is accrued 


6 

liabilities and it can be used for an estimate, it would 


7 

still — he may have spent some of it. He could have spent 


8 

some of it after the August 31 date. It could be an 


9 

offsetting accoun t, but I don't believe it is in this 


10 

instance. 


11 

Q Thank you. 


12 

I want to call your attention to work regarding 


13 

a proxy statement. Did you have occasion while you were 


14 

at Peat, Marwick, Mitchell & Company to work in the National 


15 

Student Marketing engagement concerning e proxy statement? 


16 

A Yes, I did. 


17 

Q Did you begin that work in or about May of 


18 

1969, if you can recall? 


19 

A I believe that is the approximate date, sir. 


20 

Q Was Mr. Natelli still in charge of the work for 


21 

National Student Marketing on the part of Peat, Marwick, 


22 

Mitchell & Company? 


23 

A Yes. 


24 

Q Was Mr. Scansaroli a supervisor on that job? 


25 

A I believe he was. 
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I show you Page 2520. Do you recall — 

THE COURT: Excuse me. Are we dealing now 

MR. VELIE: I am sorry, your Honor. 

This is Exhibit 13 in evidence, already in 
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Q I call your attention, Mr. Oberlander, to page 
2520 of Exhibit 13. 

When the work began on the proxy statement, what 
was going to be the most recent financial figures to be 
included in it? 

A It appears February 28, 1969. 

Q That's the first six months of National Student 
Marketing's year, is that correct? 

A Yes, that's correct. 

Q I call your attention to page 2528, Mr. Oberlander. 

Did you make some markings on this page? 

A Yes, I did. 

Q Who set up the page, if you can tell? 

A It appears Mr. Scansaroli set it up. 

Q Does it look like to you that the greater part of 
the entries are in Mr. Scansaroli's handwriting, if you can 
tell? 

A It appears they are, yes. 

Q Is it fair to say that page 2528 is a trial 
balance for the year which ended 8-31-68? 

A It is a part of it, yes. 

Q . What are the other parts? Why don't you name the 
other pages. 

A Well, there's also — 2528 is the asset portion 
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of the trial balance, 2529 is the liabilities and stock¬ 
holders equity portion of the trial balance and 2530 is 
the operating statement portion of the trial balance. 

Q You mean the earnings statement, is that correct? 

A That's correct. 

Q The purpose of this trial balance was to prepare 
1968 figures for inclusion from the proxy statement, is that 
correct? 

A I believe that's what Joe was trying to do. 

Q All right. 

Do you see certain adjustments on page 2528 to the 

1968 year? 

A Yes, I do. 

Q Do you see a deletion from the assets of National 
Student Marketing, two amounts, one for $678,562 and another 
in the amount of $70,200? 

A Yes, I do see those two amounts. 

Q Am I right in saying that's roughly $750,000, thre 
quarters of a million? 

A Yes. 

Q About three quarters of a million dollars? 

A Yes. i 

Q All right. 

What's the date of this page? 
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A It is dated the 16th day of May 1968. 

Q These are reductions, are they not, to unbilled 
accounts receivables, the ones I just mentioned, is that 
right? 

A Yes, that's correct. 

Q All right. 

Corresponding liabilities are adjusted on the next, 
page, 2529, is that correct? 

A Yea, that is correct. 

Q On page 2530 the adjustments are again reflected 
as they affect the earnings statement, is that correct, or 
as they appear on the earnings portion of this work shed? 

Look at entries 2 and 5. 

A That is correct. 

Q Incidentally, each of these pages 2528, 29 and 30 

are Mr. Scansaroli's work as far as you can tell, initialed 
by him and dated? 

MR. STILLMAN: We will stipulate to that, your 

Honor. 

MR. VELIE: Let's have the witness' testimony to 
it. 

A That is correct. 

0 Each of them dated May 16, 1969? 

A That's correct. 
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Q The write offs of the unbilled accounts receivable: 
are analyzed, are they not, or broken out and displayed to 
some extent on page 2531, do I have that correctly? 

A Could you repeat the question, please? 

Q Do you see the write offs on page 2531 explained 
in some way? 

A Yes, I see the journal entries on that page ex¬ 
plained in some manner. 

Q Once again this is Mr. Scansaroli's work, is that 
correct? 

A Yes, that is correct. 

Q What is the date of that page? 

A The 12th of May 1969. 

| 

Q Turn back, please, to page 2530, if you will. Thel 

j 

J 

left hand column of this page shows, does it not — are you 
with me? The lefthand most column is labeled balance per 
report. Is it fair to say that this portion of the trial 
balance simply shows the entries National Student Marketing 
had in its year end 1968 report? 

A It appears — it appears that's what that is, 

sir. 
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Q The columns going off to tea right., labeled NET, 
what's new, Rensaarlear and NSL, are, are they not, finures 
being added or pooled in for later acquired companies, is 
that correct? 

A It appears that's correct, sir. 

Q Then, of course, you have already shown us the 
adjustment for contract write offs on this page. That 
appears there also. 

A Yes. 

3 I call your attention to page 2531, the page you 
told us the write offs were shown on, and I direct your 
attention to entries 1 and 2. Those are, are they not, entries 
writing off three unbilled account receivable contracts, is 
that correct? 

A One of the entries appears to write off three 
contracts. The other entry, I don't know exactly what it is 
writing off from this page. 

Q Let's read entry number 1. It says, "Accrued 

cost on unbilled contracts" in the amount of 489,812, then 

there is an entry inderneath the "deferred income taxes 

C \ookV" 

payable" in the smsetn of 188,750, then an entry to " a ; billed 
receivables," 688,562, and an explanation. The explanation sayi 
"see explanation for journal entry number 2." 

Do I have that right? 

A That's collect. 
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Q Journal entry number 2 treats the same figures, 
does it not? Service revenue 678,562, then it says, "Cost of 
service revenue 489,812, provision for deferred income tax 
188,750." 

These are entries referring to the same figures, 
is that correct? 

A Partially, yes. 

Q Tell me where I am wrong. Do not the same three 
figures appear in each entry although in different positions. 

A Okay. I think I see the relationship now. 

Q The explanation for number 2, which is, of course, 
the explanation for number 1 as well, says — incidentally, 
this is in Mr. Scansaroli's hand, is that correct, as far 
as you can tell? 

A Yes. 

% 

Q "Based on subsequent facts it was decided to 
adjust three contracts entered into by Ron Michaels: No. 1 
Clairol, No. 2, Cheesborough, Mo. 3 Ban. This in effect is 
the same as a reclassification entry for report purposes." 

_ 

The service wmSmmam written off by these entries 

is 678,562. 

Do I have that correct? 

A That's correct. 

0 Now, sir, do these entries reduce — are you with 
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me, Nr. Oberlander? 

A Yes, I am. 

Q I am on page 2531. These entries, do they reduce 
the earnings of the company for the year 1969? 

MR. STILLMAN: 1969? 

MR. VELIE: Yes. 

Q Any sales or earnings for 1969, are they reduced 
by this entry? Do you see anything posted to '69 sales 
there? 

A This is the May — this appears to be 1968. 

Q That's true. 

A That he is adjusting. 

Q This was done, was it not, on May 12, 1969? Take 
a look at page 2531 and the date of the entry that was made. 
A The entry was made in 1969. 

Q Right. 

Did the entry reduce '69 sales, the year then in 

progress? 

A I don't believe that that's the purpose of this 

entry. 

Q All right. 

Did the entry reduce the retained earnings of the 
company? Do you see an entry there to retained earnings, 
retained earnings reduced? 
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2 

A Yes, I do. 

' 

! 

3 

Q Where? 


4 

A Entry number 3. 


5 

Q I am talking abcut 1 and 2, which have to do with 


6 

these three contracts. 


7 

Teil me, just to clarify this, this entry number 


8 

3 talks about inventory of lists costs, isn't that right. 


9 

it doesn't talk about these three contracts? 


10 

A That's correct. 


11 

Q Now, sir, drawing your attention to entries 


12 

number 1 and 2, do they adjust retained earnings? 


13 

A Not directly, but — they do not directly adjust 


14 

retained earnings. 


15 

Q It is fair to say that they do not directly 


16 

reduce 1968 earnings? Is that fair to say? 


17 

A They •- entries 1 and 2 did not adjust 1968 


18 

earnings as — well, let me start over. 


19 

Q Let me ask you this: Do they adjust instead — 


20 

MR. MARTIN: Can't the witness be allowed to 


21 

answer the question he was asked? 


22 

THE COURT: I think perhaps you should let him 


23 

finish. ( 


24 

MR. VELIE: Very well. 


25 

THE COURT: You started to say, Mr. Oberlander. 
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A Entries 1 and 2 are reflected on 2528, 29 and 
30 as adjusting entries to 8-31-68 — to the 8-31-68 trial 
balance. 
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Q Yes, I understand that. You have already 
so testified. I am asking you about Entries 1 and 2 on 
Page 2531 as they are set out there. Does that entry 
post anything to 1968 sales? 

A Yes, it does. 

Q What does it post to 1968 sales? I want you to 
read it. 

A It posts 679,000, roughly, to 1968 sales. 

Q Does this entry actually reduce 1968 sales or 

does it in fact reduce — I should say effect a tax account 
instead? Isn't that what it does? 

A It reduces sales. There is a portion of that 
entry that effects a tax account. 

0 All right. Let me put it to you this way: The 
entry that effects the tax account, is it identical to the 
penny to the amount that you say effects sales? 

A No, it is not. 

Q I am sorry. I have got this wrong. Revenue, 
gross revenue. The sales are reduced, you say, by 678,000? 
Do I have that right? 

A That's correct. 

Q I apologize. I might have gotten you confused. 

I may have gotten myself confused. 

The costs associated with those revenues are 
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also adjusted and taken out in the amount of roughly 
$489,000, is that correct? 

A That's correct. 

0 So that one would think that the effect on profit 
would be a downward adjustment of approximately 188,750, the 
difference between those numbers, is that correct? 

MR. MARTIN: Objection to the form, your Honor, 
what one would think. 

THE COURT: That's right. I don't think 
that is very useful from the questioner's point of view, 
if L may say so, Mr. Velie. 

Rephrase it. 

MR. MARTIN: Always happy to help, your Honor. 

Q The difference between those figures is the gross; 
profit on those three contracts, is that correct? 

A Yes,that is correct. 

Q That is $188,750? 

A That's correct^, 

Q The effect of this writeoff is to remove those 
sales and the costs and the profits, is that correct, it 
does all those things? It is a writeoff? 

A That's correct. 

Q At the same time it adjusts the deferred tax 

account, doesn't it? 
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2 

A 

That's correct. 


3 

Q 

In the exact amount to the penny of the gross 

m 

4 

profit written off. is that correct. 188.750? 

w 

5 

A 

That appears to be correct, sir. 


6 

Q 

Turn, please, to Page 2593. You have told us 


7 

already 

that when the proxy project was begun the latest 


8 

figures 

to be included were the six month figures, is that 


9 

correct. 

ending on February 28, 1969? 


10 

A 

That's correct. 


11 

Q 

During that period of time, when the work was 


12 

in progress in May, did you have occasion to do an SEC 


13 

review? 



14 

A 

For the six months I did not do an SEC review. 


15 

Q 

Did somebody else? 


16 

A 

Yes. 

► 

17 

Q 

Who did it? 


18 

A 

Joe. 


19 

Q 

Mr. Scansaroli? 


20 

A 

Yes, Mr. Scansaroli. 


21 

Q 

Page 2593 is his check list for that, is that 

22 

correct? 


J 

23 

A 

Yes. 


24 

1 

Q 

I draw your attention to Page 2618. Incidental]. 


25 

what date did he date his check list, 2593? 
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2 

A May 22, 1969. 


3 

Q All right. Let's look at Page 2618. The 


4 

underlying yellow work paper, whose paper is that? 


5 

A That is Mr. Scansaroli's . 


6 

Q Does that bear the date of May 22, 1969? 


7 

A Yes. 


8 

Q Attached to that is a schedule entitled "Analysi 

\ 

9 

of unbilled receivables," is that correct? 


10 

A Yes. 


11 

Q It shows, does it not, $345,502 of unbilled 


12 

accounts receivables written off as of the February 28 


13 

statements, is that correct? 


14 

A That appears to be correct, sir. 


15 

THE COURT: what is the total amount of the 


16 

writeoffs? 


17 

MR. VELIE: $345,502,written off as of 2/28, 


18 

it says on Page 2618. 


19 

Y our Honor and the jury will recall that I 


20 

read this on Mr. Buck's testimony, I read the writeoff 


21 

column. This is the schedule given to Mr. Scansaroli by 


22 

Mr. Buck. 


23 

Q Turn, please, to Page 2619. Is this again Mr. 


24 

Scansaroli's page? 


25 

A Yes. 
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MR. STILLMAN: You don't mean the attachment? 

MR. VELIE: I mean the work paper. 

A Mr. Scansaroli's initials are in the block 
labeled accountant at the top of that page. 

Q And the date is again May 22, 1969? 

A That is correct. 

Q This is, is it not, an analysis of accounts to 
be written off, is that correct? 

A That is what it is labeled, sir. 

Q It shows entries for D. Kelly for two different 
duPont accounts, dne for $8500, one for $9000, is that 
correct? 

A That's correct. 

Q It shows analysis of accounts -to be written 

off for a salesman by the name of B. Ganis, is that correct? 

A That's correct. 

Q Chicken Delight in the amount of $50,625, Chese- 

bocough Ponds in the amount of $30,000, duPont in the 
amount of $70,000, Chattem Drug in the amount of $56,250, 
Remington in the amount of $42,747, these are all shown as 
being Mr. Ganis’ contracts to be written off, is that 
correct? 

A That's correct. 

Q Would you be good enough to total those up for 
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us? My arithmetic is faulty. The Ganis contracts. 

I make 248, approximately. I believe Mr. 
Stillman has said he makes that as well. 

Do you have that, sir? 

A 249,622. 

Q So something just a tiny bit under a quarter 

of a million dollars of Mr. Ganis' commitments to be written 
off? 

A Yes, sir. 
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Q You see accounts there for Mr. Dreyer to be 
written off, one for Ford in the amount of S10,000, another 
for Ford in the amount of $8900, correct? 

A Yes,sir. 

Q An account for a salesman by the name of Demmon, 
for a company called Blue Bell in the amount of $2000. 

Ts that to be written off as well? 

A Yes,sir. 

0 An account for a salesman bythe name of 
Striver3 for the Westinghouse Company in the amount of $20,00) 
tobe written off,is that correct? 

A Yes,sir. 

0 An additional Michaels contract, an account for 

t 

Mr. Michaels called Listerine in the amount of $70,200, is ' 
that correct? - 

A Yes, sir. 

0 I call your attention toFage 2622, once again 

the underlying page of Mr. Scansaroli's work paper. 

A That is correct. 

0 Dated May 22,1969? 

A Correct. 

0 I amgoing to read you the first entry: 

'Clairol and Cheseborough Ponds" — the work 
paper has something stapled to it, is that correct? 
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A Yes. 

0 The piece of paper that is stapled to it has been 

stamped 2622? 

A That is correct. 

0 "Clairol and Cheseborough Ponds? Spring tofall- 

no contract." 


"Number 2, Faberge, changed from spring to fall, 
no contract." 

"Number 3, Canpana,-is the balance good-(writeoff) 
"Number 4, Pace,balance of 14,492 should be 
written off (writeoff). 


'Number 5, Ban, is this worthless? 

"Number 6, Syntex, writeoff. 

"Number 7, Scripto, $17,550. what is this for? 

Writeoff? 

There are certain other writings on the page. 

Take a look at Page 2623. Is that Mr. Scansarol 

ark paper? 

A The underlying sheet is, yes, sir. 

0 All right. Has a letter been stapled toit? 

A Yes,sir. 

0 What is the date of Mr. Scansaroli's work paper? 

A The 22nd of May 1969. 

° Hoes it say on the work paper itself Pontiac 
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commitment in what appears to he Mr.Scansaroli’s . handwriting|? 
A Yes. 

MR. VELTE: I would like to show this to the - 
jury, your honor. 

(Mr.velie read from Government Exhibit 13 
in evidence to thejurv.) 

0 There is underneath that on the next page 2624 
another one of Mr. Scan saroli’s work pages, is that correct? 

THE COURT: 26 what? 

MR. VFLIF: 2624, your Honor. 

THE COUPT: All right. 

This is Mr.Scansaroli's work page, is that correct? 
Yes, the underlving page. 

And stapled to it is the Pontiac marketing plan 
and youth market budqet recap, is that correct? 

A That is correct. 

0 Mr.Scansaroli wrote at the top of the page, do 

T have that right. National Student Marketing Corporation 
analvsis of Pontiac contract? 

A That is correct. 

0 Again May 22, 1969? 

A Correct. 

The program sheet totals up $1,900,000 of Pontiac 
marketing plan, is that the idea? 


n 

A 

0 
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A Yes,sir. 

Take a look back on Page 2620 and Page 2621. 

This is, is it not, a list — incidentally, again. Page 

2621 — rage 2620 is a schedule which has been attached to 
t W uoerk ' 

paper, is that correct? 


A That is correct. 

0 The work paper, is that aoain Mr .Scansaroli's 
initials up there? 

A Yes. 

0 Date May 22, 1969? 

A Yes. 

0 Thls ls * n » n »ly»is Of the contracts in progress 

booked February, that is as of February 28, 1969 , i, that 
correct? 


MP. STILLMAN: Could I have that read back, pleasje? 
THF COURT: Yes. 

(Question read.) 

A It appears that is what the schedule purports 
to be and do, sir. 

0 Indeed, on Mr.Scansaroli*s own work paper it 
says National Student Marketing Corporation* contracts records 
in Tebruary 1P69, is that correct? 

* Correct. 
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2 

Q Is it fair to say that apart from a small con¬ 

3 

tract in the amount of about $21,000, this schedule does not 

4 

reflect any commitment from Pontiac anywhere near the size- 

5 

of a million dollar ^ontiac contract which is stapled into 

6 

the work papers at May 2i, 1969? Have I got that right? 

7 

MR. STILLMAN: What page are you looking at now. 

8 

Mr. velie? 

9 

MR. VELIE: The two page schedule which begins 

10 

at page 2621. 

11 

' A 20 and 21. 

12 

0 ftp and 21, I'm sorry. 

13 

A That's correct. 

14 

Q I want you to head back to page 2583. I believe 

15 

you have already told us this is Mr. Scansaroli's check list 

16 

for his SEC review stapled to a page he dated May 22, 1969. 

17 

A That's correct. 

18 

Q Let me read paragraph number 5. The check list 

19 

itself is in print and there are various markings on the page 

20 

which look to be initials, is that correct? 

21 

A That's correct. 

22 

Q All right. I'm going to read the paragraph in 

23 

print, paragraph 5. 1 

24 

It says, "Inquired into all matters raised at the 

25 

time of our audit on which the lapse of time might shed 
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2 

additional light." 


3 

On or about May 22, 1969, it appears J. S. was 


1 4 

marked next to that, is that correct? 


5 

A That's correct. 


6 

Q Paragraph number 11, "Inquire as to any significant 

b 

7 

bad debts or accounts in dispute for which provision has not 


8 

been made." 


9 

Again that's initialed J.S., is that correct? 


10 

A That's correct. 


11 

Q Were you aware of any reserve for uncollectible 


12 

unbilled accounts receivables having been set up? 


13 

A No, sir. 

■ i 

14 

Q All right. 


15 

I call your attention, Mr. Oberlander, to August 


16 

of 1969. Incidentally, you have already told us, haven't v 


17 

you, that when the proxy project was started the most rer*nt 


18 

figures to be included in it were to be the six-month 


19 

financial figures for the period ended in February, is that 


20 

correct? 


21 

A That's correct. 


22 

Q As the project went along that plan was changed sc 


23 

that they would include the nine-month figures lot the period 


24 

ended May 31, 1969, is that correct? 


25 

A That's correct. 
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• 

2 

Q In August of 1969, do you recall ate or about the 


3 

night of August 14 and the morning of August 15 standing by 


4 

at the telephone at the Peat, Marwick, Mitchell Washington,... 


5 

D.C. offices? Have you brought something with you that may 


6 

refresh your recollection? 


7 

A I'm hoping. 


8 

Yes, this is a time report. 


9 

THE COURT: This is a what? 


10 

THE WITNESS: A time report. 


11 

THECDURT: Time report for you? 


12 

THE WITNESS: Yes, my own. 


13 

0 The time report reflects or refreshes your recol- 


14 

lection that you did spend a late night on August 14, morning 


15 

of August 15, is that correct? 


16 

A Yes, that would be — I believe that I stayed late 


17 

► 

that night because that was a 13-hour day. 


18 

Q Fine. 


19 

Do you recall a late night in the middle of 


20 

August, whether or not it is that particular day? Do you 


21 

have in your mind a recollection of a late night? . 


22 

A That's correct. 


23 

Q Tell us what you were doing on that la4e night? . 


24 

A I was working with other members of the audit 


25 
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assembling — we were verifying, proofreading and updating 
material and draft pages of the proxy statement. 

Q All right. 

Had others gone off to New York to do similar - 
work, if you recall? 

A 1 know some people had gone to New York. I don't 
know what they were doing up there. 

Q Fine. 

At or about that time and perhaps a little bit 
later had you been doing SEC review yourself with respect 
to the nine-month figures? 

A That is correct. 

i 

Q I believe you told us Mr. Scansaroli did the one 
for the six-month figures? 

A That is correct. ...* 

Q Take a look at page 2654 through 2690 of Exhibit 

13 in evidence. 

THE COURT: Again, would you restate those pages? 

MR. VELIE: 2654 through 2690. 

THE COURTS Thank you. 
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Q Is that your SEC review in those pages? 

A A good — yes, a good bit of it is. In fact, it 

looks like just about — . __ 

Q Take a minute and look at it. 

(Pause.) 

A Yes, a substantial portion of 2654 through 2690 r* 
represents my work. 

Q All right. 

Incidentally, is an SEC review customary in your 
firm when documents to be filed with the Commission are 
prepared even if they are not audited documents? Is it custo¬ 
mary to do work of this kind? 

THE COURT: Was it customary for PMM to do it 
at that period of time on accounts like NSMC. 

A With a public offering? Yes, it is — it was ?-•*.- 
customary. 

THE COURT: Would you brook an interruption, sir, 
at this point for the morning recess* 

MR. VELIE: Yes. 

THE COURT: Thank you. 

Ladies and gentlemen, we will take the morning 
recess at this point. 1 . 

(Recess.) 

THE COURT: Mr. Velie. 
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2 

MR. VELIE: Yes, your Honor. 




3 

BY MR. VELIE: 

- 



4 

Q Mr. Oberlander, before the break you were telling 




5 

us about your SEC review undertaken in August of 1969 and 




6 

I believe you got so far as to tell us it was customary in 




7 

your firm at that time in work of this kind, to perform an 




8 

SEC review. 




9 

Now, sir, who was it who asked you to perform 



V. 

10 

that review, if you recall? 




11 

A Mr. Scansaroli asked me to, sir. 




12 

. 0 He was your supervisor in the job? 




13 

A That's correct. 




14 

Q Do you recall if Mr. Scansaroli gave you any 




15 

special instructions when he asked you to do the SEC review? 




16 

A To the best of my recollection, Mr. Scansaroli* 

• 




17 

had to have indicated certain areas for me to look at and 




18 

gone over the SEC review sheet with me prior to sending me 




19 

over to the client's office. 




20 

Q You say had to have. 




21 

Do you have in your mind as you sit there now, a 




22 

recollection of what Mr. Scansaroli told you? 




23 

A I can't recall any specific items or specific 




24 

points of conversation. 




25 

Q Do you recall any conversation about any softness 
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or possible softnessin the contracts in progress accounting 
system used by National Student Marketing Corporation? 

A NO. 

Q Doyou recall if he told you about contract write 
offs in particular as being an area you should be aware of? 

A No. 

Q Do you recall that he showed you his own papers frjom 
his own earlier review? 

A No. 

Q When you went to do your SEC review, physically, 
where did you go? 

A Across the street, 250 feet, up about six floors.| 

Q What is there? 

A Mr. Kurek. 

Q Mr. Kurek over at National student Marketing's _ 
offices? 

A That's correct. 

Q Did he give you access to National Student 
Marketing's files so that you could do your work? 

A He or one of his assistants did. 

Q Did you record your conclusions of your SEC revietj 
in your work papers? i 

A I recorded certain findings in my SEC review 
work papers. 
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Q I am going to give you backExhibit 13, sir. 

Please take a look at page 2683. 

Is it fair to say that on page 2683 and on page - 
2684, on page 2685, 2686, 2687 and 2688, on those pages, 

2683 through 88 inclusive, you recorded certain conclusions 
in your review of unbilled accounts receivables? 

A Certain findings, not conclusions. 

Q Findings? 

Very well. 

Let's look at 2687. Did you make certain findings) 
concerning a contract for Faberge? 

A Yes, I did. 
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0 

When was that thino booked, do you recall? 


3 

A 

In my work paper I show a date of original 

- 

4 

booking August 31, 196 8. .i... 

• 

5 

0 

You did this work almost exactly a year later. 


6 

on August 

16, 1969, is that correct? 


7 

A 

That is correct. 


8 

0 

What was the gross amount of the Faberge contract 

? 

9 

A 

About 53 — excuse me — about $53,000. 


10 

O 

bo you recall that that is a contract of a sales- 


11 

man by the 

name of Ganis? 


12 

A 

T wasn 't aware of it at that time. 

-■ 

13 

0 

What finding did vou put down here for Faberge? 


14 

You want to read it to thejurv, please? 


15 

A 

I indicate "no budget now, no prospect, should 


16 

be deleted 

from commitment report." . • 


17 

0 

All of that is in quotes, isn't it? 

t 

16 

A 

That is correct. 


19 

0 

Where did you get that to quote it from, where 


20 

are you quoting from, if you recall? 


21 

A 

T would have taken that from the contract files 


22 

maintained 

at MationalStudent Marketing Corporation's head- 


23 

quarters. 

' • 


24 

n 

Files that you sav were given tovou by Mr. 


25 

v urek or one of his people? 
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A That is correct. 

0 Do you see a finding that you reported in your 
w ork papers for a company called Gossard? 

A Yes. 

0 What did you find about Gossard? First of all 
/hen was it booked? 

A It was booked in August of 1968. 

0 The year before your schedule, is that correct? 
A That's correct. 

0 What is the amount? 

A The gross amount is $53,800. 

0 What was it that you put down as your finding? 

A I say "per contract file no signed contract, 

for account executive, no prospect now, should be deleted 

from the commitment report." . 

Q Did you make some findings with respect to a 
company called Tanya? 

A Yes. 

0 When was that booked? 

A November of '68. 

0 In what cross amount? 

A Approximately $32,000. 

o Did you record your finding? 

A Yes, I did. 
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2 

o 

What did vou find? 


3 

A 

"Per contract file no contract, account executive 


4 

status report at 5/31/69," then I have — 


5 

0 

You quote it, is that right? 


6 

A 

That is correct. 

WwW you read what you quote? 


7 

0 


8 

A 

"Agency could not allocate advertising funds for 


9 

'69, will probably oo in spring of '70, but would not re- 


10 

commit, 

change gross revenue from $46,000 to zero dollars." 


11 

0 

Ho you see some findings of yours with regard 


12 

to contracts from a company called Barnes-Hind? 


13 

A 

Yes. 


14 

0 

when were those Barnes-Hind contracts booked? 


15 

A 

In November of 1968. 


16 

0 

EAch of them, is that correct? 


17 

A 

That's correct. 


18 

0 

What are their gross amounts? 


19 

A 

Approximately twenty-two four and forty-eeven 


20 

eiqht respectively. 


21 

0 

when you say twenty-two four, you are talking 


22 

about $22,400, is that correct? 

A. 


23 

A 

That's correct. * 


24 

0 

And when you sav forty-seven eight, you are 


25 

talking 

about $47,850, is that correct? 
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2 

0 No contract, all right. 


3 

On the same page do you see a finding of yours 


4 

with respect to a client called Shick Safety? 


5 

A Yes, I do. 


6 

0 When was that booked? 


7 

A August of 1968. 


8 

0 What was the amount of the commitment whenit was 


9 

booked? 


10 

A Thirty thousand. 


11 

0 what did you find? 


12 

A "Per contract file program has been reduced from 


13 

30,000 to 12,000 and 30,000 commitment has been deleted from 


14 

the commitment report as of 2/21/69. The reason is that 


15 

the parent NSMC can no longer regard any portion of Shick 


16 

as a sale because C.A.L. has already taken credit for the - 


17 

same." 


18 

0 You wrote something out here in the margin. What 


19 

is that? 


20 

A Wrote "Definitely duplicated." 


21 

0 Do you see an entry for a commitment to a 


22 

company called Pizaar Products? 


23 

THF COUPT: You have to keep your voice up. 


24 

I still can't hear you. I am not sure the reporter can. 


25 

Repeat that. 
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0 Do you see a commitment recorded on this page 
for the Bizaar Products Company? 

A Yes, I do. 

o When was that booked, sir? 

A August of 1968. 

0 In what amount, qross contract? 

A $6,5Bn. 

Q What did you find with respect to Bizaar? 

A I indicate "Per contract file, original contract 

of S7200 times 90 per cent equals $6,580, has been reduced 
to a total revised contract." Then I indicate "signed 
copy is in the file for only $1000, which was subsequently 
billed in June of 1969." 

0 All right. Do you see an entry on the next 
page for a company called Campana? 

A Yes. 

0 When was that Campana contract or commitment 

booked? 

A August of '68. 

0 In what amount, sir? 

A $53,775. 

0 what did you find with respect to theCampana? 

A I indicate "Per contract file, will not collect 
the $21, n 00 unbilled due to credit from 8/31/68 mailing not 
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2 

are referring to your time sheet again? 

3 

A 

That is correct. It was a Monday or a Tuesday. 

f 4 

0 

Very well. That would either be the 18th or — 

5 

the 19th of 

August,is that correct? 

6 

A 

That is correct. 

7 

0 

1969? 

8 

A 

That is correct. 

9 

0 

You met with Mr. Kurek? 

10 

A 

That ir* correct. 

11 

0 

Was anybody else there? 

12 

A 

No. Mr. Kurek was the only person. 

13 

Q 

what did you say to him and what did he say to yo 

14 

A 

I showed him these work papers, indicated the 

15 

amounts of 

items that T had found and classified as question- 

16 

able and as 

bad and indicated to him that it appeared that *- 

17 

Peat, Marwick, Mitchell would propose an adjusting journal 

18 

entry. 


19 

0 

what did he say to you? 

20 

A 

He was quite upset that — 

21 

0 

Try to tell us what he said. 

22 

A 

Number 1, I can't recall the exact words that 

23 

were used, 

but the conversation went like — I said I found . 

24 

X dollars. 

"I think they should be adjusted retroactively. 

25 


He said, "Why?- 
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2 

I said, "Because there is strong evidence 


3 

that these contracts are questionable or bad and they should 

• 

4 

be reflected in the May 31 proxy statement for the nine _ 


5 

months then ended." 


6 

0 That is exactly what your schedule shows? 


7 

A That is correct. He then became a little bit 


8 

agitated, quite agitated, I guess, that I would come in 


9 

three months afte*- the balance sheet date of May 31 and 


10 

with the benefit of 20-20 hindsight and with the benefit of 


11 

passage of time examine these documents .. and contract files 


12 

and make a value judgment as to the validity of the contracts 


13 

Bo I explained to him kbout the subsequent events 


14 

concept that all accounting firms follow. It is a generally 


15 

accepted procedure, generally accepted philosophy. 


16 ' 

He could not — .... 


r 17 

0 What is that you explained t o him on that subject 

? 

18 

^ indicate to him that under this subsequent 


19 

events concept if something happens after the date of the 


20 

financial statements that affects the financial statements 

i 

21 

issued as of or to be issued as of a prior date, that 


22 

those financial statements should be adjusted. 


23 

° Okav. ; K 

'\ 

M 

Was there any further conversation that you recall 


25 

with Mr. Kurek? 
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3 
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25 


A No. 


Q 

A 

Scansaroli. 


How was it left? 

Hell, I was reporting at that time to Mr. 

I could see Mr, Kurek was quite upset. I 


that it was really not my place to get involved in 
an argument with an officer of the — of NSMC. 

So I called Mr.Scansaroli by phone. 

Mr.Scansaroli came over in five minutes, ten 
minutes later. I explained to him what T had done. 1 
showed him my work papers. 
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10 
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25 


0 You showed Mr. Scansaroli your work papers? 
A Yas. 

Q Tha ones you havebean tailing us about? 

A I'll say I left them with him. 

Q All right. 

A And I departed. 

Q All right. 


Following that, on August 20 -- I want you to 
taka a look at page 2654 and 2655 of Government's Exhibit 
13 — 

THE COURT: 26 — 

MR. VELIE: 2654 and 2655. 

Q Is that your two page check list for your SEC 
review? 


A Yes, it is. 

0 Did you date the work page in which they are 
stapled August 20, 1969? 

A Yes, I did. 


Q Did you make certain markings on your check list? 

A Yes. 

Q You initialed several of the items, is that correct? 
A Yes. 

Q Did you initial items 5 through 8? 

A Yes. 


i 
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2 

Q 

You made a special entry there, didn't you? 


3 

A 

I made a notation. 


4 

Q 

All right. 


5 


What is your notation? 

- 

6 

A 

I indicated "unbilled receivables discussed 


7 

between 

CWR M — 


8 

Q 

who is that? 


9 

A 

Mr. Itondall. 


10 

Q 

All right, who else? 


11 

A 

"BJK." 


12 

Q 

Who is that? 


13 

A 

Mr. Kurek. 


14 

Q 

And. 


15 

A 

"Joe Scanaaroli". 


16 

Q 

Unbilled receivables discussed between CWR, BJK* 

17 

and Joe 

Scanaaroli, is that right? 

'• ’ 

18 

A 

That is correct. 


19 

Q 

And your entry covers numbers 5, 6 , 7 , 8 , is 

that 

20 

correct? 


21 

A 

That's correct. 


22 

Q 

Number 5 reads as follows: 


23 


"Inquire into all matters raised at thi time 

of 

24 

our audit on which the lepae cf tine might shed additional 

25 

light." 
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3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
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24 

25 


-Number 6," Inquire as to unrecorded items such 
as. A, losses from fire, flood, windstorm, explosion or similar 

casualties; B, retirements or abandonments of property; _ 

C, liabilities other than routine liabilities in the ordinary ; 
course of business; D, significant acquistions or sales of 
property or other transactions not in the ordinary course of 
business." 

"Item number 7, inquire as to changes in material 
contracts and as to any new contracts, including pension, 
welfare and profit sharing plans." 

"Number 8, inquire as to A, significant increases 
or decreases in the volume of business other than from seasoral 
fluctuations; B, changes in the character of the business and 

. t 

proceeds sold; C, important customers lost; D, material 
returns and allowances; E, material changes in volume of 
unfilled orders." You indicated those were the subject of 
discussion between Randall, Kurek and Scansaroli? 

A That is correct. 

Q Did there come a time when you received instruc¬ 
tions to make entries writing off the Pontiac contract? Do 
you recall? 

THE(DURT: Excuse me. Before you get into t*-'*:, 

I am a little puzzled by what was just inquired of you, Mr. 
Oberlander. 
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2 

As I understand it, on your check list there's a 


3 

notation that there was a meeting or discussion between you, 

- 

4 

Scansaroli, Cort Randall and Kurek about these unbilled 


5 

receivables or some of them, correct? 


6 

THE WITNESS: No, sir. 


7 

THE COURT: That's what I want clarified. 


8 

THE WITNESS: I don't ever recall being in on that 


9 

discussion. I indicate unbilled receivables discussed. I 


1C 

didn't say I discussed. 


11 

THE COURT: What do you mean by that notation 


12 

then? 


13 

THE WITNESS: My indication here is that the un¬ 


14 

billed receivables were discussed by Mr. Scansaroli, Mr. 


15 

Kurek and Mr. Randall. 


16 

THE COURT: Are you referring to that date wiriLch 

> . 


17 

you have already told us about when you called Mr. Scansaroli 


18 

after conversing with Kurek in the latter's office? 

m 

19 

A Sir, I really don't know what date this would have 


20 

been. 


21 

THE COURT: Do you recall now that there was, to, 


22 

your own knowledge, a discussion between Messrs. Scansaroli, 


23 

Randall and Kurek at or about this time? ' 


24 

THE WITNESS: No, sir, not of my own knowledge. 


25 

THE COURT: So, really all you can do is explain 
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2 

that you made this notation but you can't be sure why, is 


3 

that it? 

■— 

4 

THE WITNESS: No, I wouldn't say that, sir. I .... 


5 

performed the check list, performed the items on the check 


6 

list. 

• 

7 

THE COURT: Right. 


8 

THE WITNESS: These particular items I was unable 


9 

to check off which would have been indicated just by my 


10 

initials. 


11 

So I held that open because it was an open item. 


12 

THE COURT: All right. 


13 

THE WITNESS: Because of all these findings in the 


14 

work papers. 

\ 

15 

THE COURT: I see. 


16 

THE WITNESS: I then, as I related to the-Court;- 

■ • 

^ 17 

told Mr. Scansaroli of the situation. He came over. 


18 

THE COURT: He came to Kurek's office? 


19 

THE WITNESS: Yes, sir, that's correct. 


20 

THE COURT: Right. 

% 

21 

THE WITNESS: I departed and didn't do very much 


22 

else with this. 


23 

THE COURT: This was the end of it as fear as you. 


24 

were concerned? 


25 

THE WITNESS: Except that I was assigned the 
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responsibility for performing the SEC check off or review. 

This item was still open. 

THE COURT: Correct. 

THE WITNESS: So I had to have gotten this informal* 
t.ion from someone as to the fact that a discussion had 
occurred. 

THE COURT: All right. 

Let me ask you this, sir. 

Who was that someone? 

THE WITNESS: It would have to have been Mr. 
Scansaroli, sir, because he's the one that I reported to. 

THE COURT: As I understand your testimony, at 
least at this time, in relation to these matters, that is 
these unbilled receivables and your SEC review in which you 
encountered this problem as you saw it, you didn't have any 
discussion with Mr. Randall? Of course I'm referring to the 
President, not his father. 

THE WITNESS: Yes, sir, that's correct, sir, I did 

not. 

THECOURT: Very good. Excuse me, gentlemen, for 
interrupting. I think we have got it clarified. 
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T, 

2 

BY MR. VELIE: 


3 

Q Let's turnnow to the Pontiac commitment. 

- 

4 

Do you recall being requested to make entries 


5 

writing it off? 


6 

A Yes. 


7 

Q Do you happen to recall who asked you to do it? 


8 

A It would — I think it would have had to have been 


9 

Mr. Scansaroli. 


10 

Q When you say would have had to have been, please 


11 

don't speculate. Do you have a recollection as you sit 


12 

here now of somebody telling you this? 


13 

A Specifically, no, I don't. 


14 

Q Do you have a best recollection on which you can 

. V 


15 

, 1 

piece this together? 


16 

A If anybody would have been working for me they . •*- 


r 17 

would not have told me to write it off. If somebody working 


18 

above me would have told me to do something, I would do it. 


19 

I reported to Mr. Scansaroli and I did what he 


20 

indicateu. 


21 

Q So on that basis, you did what Mr. Scansaroli 


22 

told you? 

S' 

23 

A That's correct. 1 

• 

% 

24 

Q Take a look at page 2657, 58, 59, 2683. Take 


25 

the • first three first. 
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Look at page 2657. Do you see an entry of yours 
near the righthand part of the page? My copy seems to 
indicate that it is entry number 1. It says "Take out — 
Pontiac, put in Eastern." 

A Yes, I do. 

Q Did you do that? 

A Yes, I did. 

Q On page 2658, further entries and an explanation 

in your hand "Take out Pontiac, put in Eastern." 

A Yes, that's correct. 

Q Further entries on page 2659, "Pontiac out, Eastei 


That's correct. 


'Pontiac out. Eastern in. 1 


That's correct. 


This caused a change in the figures, is that 


correct? 


A Yes, sir. 

Q About $300,000 downward adjustment? You can find 
that on 2659. Tell me if I have the figures right. 


Pontiac 988,702? 

A You mean this recap or summary down at'the bottom 

Q Yes. Tell me if I have that right. Is that 

approximately $300,000? 
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3 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 




Q So Syntax was written out as well as of the May 
figures, is that correct? 

a Yes. 

Q Did you do any analysis of the Eastern commitments 
to figure out the percentage of completion or any other 
figures that should be booked or recorded in this book. 
Exhibit 13, when you made those entries? 

A No, sir. 

Q Somebody gave you the figures? 

A Yes, sir. 

Q Who was that? 

A To the best of my recollection, it was Mr. 
Scansaroli. 

Q And the amount of the Eastern contract you booked 
is $519,000, is that correct? 

A That's the figure we just went over, right? 

Q Right. 


A 

Q 

contract, 

correct? 

A 

0 

A 


Yes, sir, that's correct. • _ 

You understood that to be a percentage of a largei 
a contract in the amount of about $800,000, is that 

No, sir. i 

You didn't understand that? 

That's correct. 


MP. VELIE. You may inquire. 
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2 

CROSS-EXAMINATION 

3 

BY MR. STILLMAN: .. . • 

4 

0 

Mr.Oberlander, you and I have met before, have -- 

5 

we not. 

sir? 

6 

A 

Yes, we have. 

7 

Q 

Several times? 

8 

A 

That’s correct. 

9 

0 

In New York and in Washington? 

10 

A 

Correct, sir. 

11 

0 

Mr. Martin was with us, correct? 

12 

A 

That is true. 

1 o 

0 

You have known Joseph Scansaroli for some years, 

14 

correct? 


15 

A 

That is correct, sir. 

16 

0 

no you know Mr. Natelli for the same length of•*- 

17 

time that you know Mr.Scansaroli? 

18 

A 

I have known Mr.Scansaroli for a longer period 

19 

of time. 

sir. — 

20 

0 

when you came to work at Peat, Marwick in the 

21 

Washington office backin' August of 1966, Joe Scansaroli was 

22 

already 

employed there? 

23 

A 

That is correct, sir. 

24 

0 

During the course of that time I gather that 

25 

you and 

he worked side by side on certain matters? 
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0 Mr.Velie asked you if you were a junior accountant. 
Would you tell the jury how the structure exists at Feat, 
Marwick, that is, who is a junior and who is a senior? 

How does that work, sir, how did it work during the time 
that you were employed at the Washington office of Peat, 
Marwick, Mitchell? 

A Well, at that time in '66 when I first came on 
board with Peat, Marwick, Mitchell, I was sort of the 


♦ 
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lowest man on the totem pole. Fo I was a junior accountant 
or a sort of trainee. 

They didn't use the term trainee. I think they 
used junior accountant. Later on I believe instead of • 
the term junior, they may have used staff accountant for 
one reason or another. 

A person progresses from a junior or staff 
accountant up to a senior accountant up to — I think up to 
a supervisor, supervisory position or supervisor, then they 
go up to manager and up higher. 

n Is it fair to say, Mr. oberlander, that the way 
things were is that as you progressed in experience you 
progressed in the amount of responsibility which was delegate 
to you or assigned to vou in the course of your work? 

A That is correct. • -*-*t **- 

o There came a time, of course, that you were 
assigned to do some work with respect to the audit of 
NationalStudent Marketing Corporation for the year ending ~ 
August 31, 196 R, is that correct? 

A That is correct, sir. 

n Mr.Velie has referred several times to the fact 
that some of these work papers have dates on them, as he 
nuts it, t* *> months a^ter August 31, 196R. Do you recall 
him asking you guestions about that? 
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A Yes, sir. 

0 When a firm such as Peat, Marwick, Mitchell -• • 

comes in to do an audit, based on your experience, when does- 
the audit start, as a general proposition? 

A With a new client or an established client? It 
would make a difference,sir. 

Q You are quite right. Let's take a new client. 

A Assuming that Peat, Marwick knew they were going 

to be the auditing firm that would perform the audit, in 
other words,they had been engaged by a new client, prior 
to the end of their — the client's fiscal year, it is possib 
that certain work oould -- certain audit work could actually 
take place before the end of their year end. 

0 Correct. of course, as T understand it, if 

you didn't have the client prior to a certain date you could 
not start any audit work, is that right? 

A That is correct. 

0 Can any audit be completed prior to the time 
that the client reaches the end of its fiscal year, that 
is, the fiscal vear beino audited? 

A No, sir. 

0 The fact of the matter is, is it not, the y 

thing that you are auditing is the financial position of 
this company as of the date which is the close of its fiscal 
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2 

year, is that right, sir? 



3 

A 

That is correct. . — 

- 


4 

0 

So far as the National Student Marketing Corpora- 

>• 


5 

tion was concerned, that date was August 31, 1968, is that 

i . 


6 

right? 




7 

A 

True. 



8 

Q 

There was some testimony that you gave with 



9 

respect to 

a trial balance. The one that Mr. Velie W 2 ts - 



10 

referring to is the one that is contained in Government 

s. 


11 

Exhibit 4C 

in evidence. 



12 


MR. STILLMAN: Mr. Velie, I wonder if I can 



13 

borrow the 

original of that. 

$ 

8B 

14 





15 


• 



16 


mrn - -kA 

1 

► 

17 





18 





19 


• — 



20 





21 


• 



22 



• 


23 


• 



24 





25 
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2 

Q Please tell the jury, Mr. Oberlander, what is 

- 

3 

a trial balance? . -• - 

— 

4 

A A trial balance is merely a listing of all the... 


5 

accounts that a company has on its books as of a certain 


6 

point of time and the dollar value that is in those accounts. 


7 

Tf they had cash in the bank of S10,000, you might see a 


8 

line on a trial balance saying cash in bank and the balance 


9 

per the company's books at the end of the fiscal year on 


10 

the trial balance would show $10,000. 


11 

0 Would you characterize the trial balance as a 


12 

working tool in the audit work? 


13 

A It is a required working tool. 

• 

14 

0 A required one, all right. 


15 

Following the preparation of the trial balance. 

* 

16 

do the auditors then proceed in a sense to analyze the entri« 

,v 

17 

that are on the trial balance in order to ascertain to 


18 

the best of their ability what the figures in fact should be' 


19 

A That is correct. 


20 

0 Is it also true that in doing that work the 


21 

auditors engage or prepare a series of so-called adjusting 


22 

journal entries? 

* 

23 

A That is correct. 


24 

0 And those are journal entr ies which the auditor 


25 

perhaps, in a sense gives to the client, and says this is 
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2 

what we think you should he doing, is that correct? 


3 

A That's true. 


4 

0 If you would turn in Exhibit 4C to Page 1539. 

V 

5 

Starting at Paqe 1539 and continuing on to 40, 41, 42, all 


6 

the v/ay through 1546 , we have various entries which the 


7 

client had made to its books by adjusting journal entries 


8 

which affected the trial ' ance; is that correct? 


9 

A That is correct. 


10 

0 Is it fai rto say that those entries which 


11 

are titled in here client's post closing entries affect the 

/ 

• 

12 

trial balance in an up and some in a down way, is that right? 


13 

A Some would be up and some would be down, yes, sir 

• 

14 

0 Once again the goal of entries such as this 


15 

is to posture the figures in the most accurate way possible, 


16 

is that right? 


.. 17 

A That is correct, sir. 

f * 

18 

0 Do you know Mr.John Johnston? 

. 

19 

A Yes, I do. 


20 

0 Mr. Johnston, as Mr.Velie established earlier, 


21 

was an accountant at Peat, Marwick, Mitchell who was somewhat 


22 

senior in status to yourself, is that right? 


23 

A That is right. 

V ■ 

2A 

0 Along with yourself, Joe Scansearoli, John 


25 

Johnston was also working on the a adit of this particular 
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client at a/31/68, correct? 


That is correct, sir. 


I believe that Mr. Velie has established quite 


correctly that Mr. Natelli was the partner in charge of that 


particular audit, is that right? 


That is correct, sir. 


After we finish looking through the client's 


adjusting journal entries we see other adjusting journal 


entries starting, for example,-at Page 1547. Would you 


look at that page. no you have that infront of you? 


Yes. 


You are one step ahead of me. 


Those are adjusting journal entries which were 


arrived at by members of the staff of Peat, Marwick, Mitchell 


which they were proposing to the client to accurately reflect 


the trial balance at 8/31/1968, is that right? 


MR. VELIE: Excuse me. I object to the form. 


Y our Honor, I believe it is apparent that no leading is 


required with this witness. If he was asked questions he 


could give answers rather than hearing Mr.Stillman expostulat 


here. 


THE COURT: I think this last question should 


be reframed. Even from vour point of view it gets quite 


lengthy. 
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I don't think we need to be lengthy with Mr. 

Oberlander. 

MR. STILLMAN: Certainly, your Honor. I would- 
be happy to. I was just trying to help move it along. 

If by Mr.Velie's comments he is asking me if I would call 
Mr. Oberlandei as my witness, I am perfectly prepared to 
make this my direct examination of him . 

THE COURT: That is not necessary. He is not 

asking that. All I say is in response to his objection 
to this question, I would agree that you just simply reframe 
it. 

mr. STILLMAN: Yes, your Honor. 

0 Looking at Page 1548 and pages that continue 
through 1557. Would you please tell the ladies and gentle¬ 
men of the jury in substance what those entries are? — v. 

A These are adjusting entries that Peat, Marwick, 
Mitchell personnel, Johnny Johnston, Mr.Scansaroli and myself, 

came up with during the course of our audit; adjusted many ~ 

! * 

accounts, there are many entries. Some were up,some were 
down. It affected the balance sheet accounts as well as 
the profit and loss. 

Q Have you finished? 

A Yes. 

0 You mentioned in your answer that there were 
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2 

many accounts. 


3 


The fact of the matter is you were not merely 


4 

t 

lookinq at 

the sales of the company in the course of this 


5 

audit work 

, is that right? 


6 

A 

No, sir, that is correct. 


7 

Q 

You checked items such as officers' salaries to 


8 

m ake sure 

that those figures were accurate? If you look 


9 

at Page 1554, the top of that page,— 


10 

A 

That is correct, sir. 


11 

Q 

And you checked items such as the company's 


12 

investment 

in trademark which appears the third entry on 

\ 

i 

13 

Page 1552, 

is that right? 


14 

A 

That is correct, sir. 


15 

0 

In the course of your work I gather you receive 


16 

some instructions directly from Mr. Scansaroli? —— 


17 

A 

Yes, sir. 


18 

0 

And some from Mr. Johnston? 

* w 

19 

A 

Yes, sir. .r 

— 

20 

Q 

In the scheme of things would you have been 


21 

in direct 

communication with Mr. Natelli as the partner or 


22 

would you 

have been dealing with Mr.Johnston and Joe Scansaro. 

i? 

23 

A 

I would have been dealing with Mr.Johnston and 

• 

24 

Mr.Scansaroli. 


25 

0 

In the course of your work on the August 31, 1968 



i 
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r 

2 

audit, did Mr.Scansaroli ever suggest to you that you do 


3 

anything other than the best job that you were capable of? 

- 

4 

MP. 'TILTE; I object to that. - .. 


5 

THE COURT: Sustained as to form. 


6 

0 Did Mr.Scansaroli make any suggestion to you 


7 

in the course of your work on the August 31, 1968 audit that 


8 

your work be anythino other than the work you normally did 


9 

on auditing clients of Peat, Marwick, Mitchell? 


10 

A No,sir. 


11 

0 Tn the course of your work on this client and on 


12 

other clients have you had occasion to make and prepare pro¬ 


13 

posed adjusting journal entries after the close of 


14 

the fiscal year of the client whose books mou are auditing? 


15 

A Yes,sir. 


16 

o Anything unusual in that in the course of the'worK 


,r 17 

of an auditor, sir? 


18 

^ Usually that is the only way you can do it. 


19 

0 All right, sir. -- 

*v 

20 

I would like to turn withyou, Mr. Oberlander, to 


21 

Covernment Exhibit 13. 


22 

Hefore we get into Covernment Exhibit 13, Mr. 


23 

• - ■ 

oberlander, will you tell us what the practice is of an audito 

r 

24 

as he engages in his work insofar as the preparation of work 


25 

papers are concerned . Let me just amend the question to 
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say that I am referring to you and the work that you did 
as an employee of Peat, Marwick, Mitchell. 

A With regard to this audit? 

0 Yes, sir. 

A Well,I would be assigned certain tasks and certai 
trial balance accounts to analyze by Mr.Scansaroli and/or 
Mr. Johnston. I would then prepare a work paper in a 
format that would allow me to analyze that particular type 
of account. 

I would go to the books and records of the • ~ n 
corporation. I would take the total of the account so 
that I could establish some reference point, is it $50 or 
is it $50,000? And then I would analyze the account to see 
what made up the material transactions in that account and 
to also see what made up some of the little things that— 
flowed through it. 

So that I would have a good idea in my mind 
what was happening with that particular account, both how •— 
it was handled from a — from just a procedural point and 
what philosophy, accounting philosophy they enacted in the 
company with referenae to that particular account. 

0 In the course of do* 1 ^ your work I gather you 
would prepare, and as you are working, you would put your 
vork down on sheets of paper, nice accounting paper, right, 
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when you were working with figures, and I gather also 
that one of the things that you would do, and I suppose 
required to do, was to put your initials and the date 
on or about which you had done the work. 

Is that right, sir? 

A That is correct. 

(Pause.) 
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Q After you completed the work on e particular auditj, 
what would happen to those wori papers? 

A Generally the work papers once I completed work . 
on it, or anyone else, they would be accumulated and put in 
a binder similar to this. 

Were it an asset paper, it would be put in the 
asset binder; if it were a liability analysis, it would be 
put in liabilities; expense, in the expense binder where it 
would then be reviewed by my supervisor. 

Q These binders, and I gather they are basically whsjt 
we have here — is it fair to say that Government's Exhibit 
13 with the covers front and back, are an illustration of 
a work paper binder suchas the kind of described for the ledljes 
ancl gentlemen of the jury? 

A Yes, that's a completed binder. —- — 

Q Did you ever bind up a set of work papers for a 
particular phase of the work that you had done, sir? 

A It is possible I did, but I don't recall doing it. 

Q All right. 

Do you know whether or not in the course of doing 
that binding up, that on occasion there's actually an 
index prepared to thework papers? .. ' 

A If they are voluminous, yes, sir. 

Q You testified earlier in answer to Mr. Velie's 
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questions that for a period of time the company was going 

1 3 

to issue a proxy statement based on its February 28, 1969- - 

1 4 

figures, is that correct? 

r 5 

A Ye3, sir. 

i 6 

Q And that work was being done in or around May of 

9 7 

1969, correct? 

1 8 

A Yes, sir. 

1 9 

Q As I believe you previously told us, it was a 

I 10 

determination to proceed based on nine-month figures rather 

I 11 

than six months, is that correct? 

I 12 

A I understand that's what happened. The 

1 13 

Court told me. I wasn't — I was aware that it changed, the 

I 14 

time period had changed. 

1 15 

Q All right. • ’ .. 

16 

I would like you to look at page 2521 of Govern-- 

r 17 

ment's Exhibit 13. 

18 

is that an index to the working papers as of 

19 

May 23, 1969? . . 

.s 

20 

A It appears to be, sir. 

21 

Q I gather you recognize the hand of Joseph 

22 

Scansaroli — 

23 

i 

A Yes, sir. 1 

24 

Q — who prepared that? 

25 

A Yes, sir. 
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Q All right. 

If you would, sir, let's turn to page 2531. You 
have identified 2531, Mr. Oberlander. If you turn to 2531, 
ycj will see it's the same in the sense of my question. 

2531 and 2532 are work papers prepared by Joseph Scansaroli, 
correct? 

A That's correct, sir. 

Q Mr. Velie was asking you with respect to the entri 
that appear on 2531, either one and two, whether or not eitheji 
of those entries affected retained earnings. 

Do you remember that? Do you remember him asking 

you that? 


A Yes. 

I 

0 And he asked, and you said to him, they do not 

directly affect retained earnings. __ 

Do you remember so testifying? 

A Yes, I do. 

Q Is there any indirect effect of those entries on— 
retained earnings? 

A Yes, there is. 


Q 

A 

Q 

A 


Would you please explain that to the jury? 

I don'tknow if i can, sir. 1 

If you can't, I can't. 

These two entries, as I previously told Mr. Velie, 
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2 

reduced certain balance sheet or certain trial balance 

3 

accounts. The dollar figures are posted to the trial - 

4 

balance either as a positive figure or a negative figure. - 

5 

It either adds to an account or takes away from. 

6 

In these cases, these two instances, it reduced --- 

7 

some revenue, it reduced accounts, it reduced some liability" 

8 

accounts and it reduced some asset accounts. These two entri 

9 

were posted to the specific trial balance accounts that were 

10 

on the trial balance that was taken off at that time. 

11 

They were not posted to — the net effect on 

12 

earnings wac not posted to the retained earnings account that 

13 

is on the trial balance. The net effect of any entries that 

14 

are posted to a statement of income or a statement of loss. 

15 

whichever the case may be — the net effect after all the 

16 

entries are posed is either an increase in income or a— "r«-' 

r 17 

decrease in income. 

. 18 

Now, that increase in income will be added to 

19 

retained earnings, which is a balance sheet figure. A decreai 

20 

in income, of course, would be subtracted from retained 

21 

earnings, which would appear on the trial balance, on the 

22 

stockholders equity section of the trial balance. 

23 

I don’t know if that will do it. 1 

24 

Q I think you have done just fine. If there are twc 

25 

• 

figures, one of which was to increase retained earnings and 
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the other to decrease retained earnings by an identical amount, 
I gather that there would be nothing to be shown, isn’t • 
that right? 

MR. VELIE: I object to that because he hasn't 
ciaid that any figure here increases retained earnings or 
decreases it. 

THE COURT: That may be so, but I don't see what's 
wrong with the question. 

MR. VELIE: In that case we will take it as a 
hypothetical question. 

THE COURT: It could be. Why don't you put your 
question again, Mr. Stillman. 

MR. STILLMAN: Can I have the reporter read it 
back,your Honor? 

THE COURT: Yes. 

(Question read.) 

MR. VELIE: I object to that question as a hypo¬ 
thetical question for a witness who is here to identify — -■« 
entries he made, and he is not an expert. Therefore, it is 
objected to. 

THE COURT: I'm not sure that I agree with all of 
that. However, on reflection, I'm not so sure thkt the 
question is very clear. 

Are you just asking him hypothetically about off- 
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MR. STILLMAN: I will take it that way for the , 


present, your Honor. 



THE COURT: I would allow that because I assume 
you are leading up to something. 

MR. STILLMAN: I am just explaining, your Honor, whai 
Mr. Velie has made a great mystery out of it, that's all. -■ 

THE COURT: That's neither here nor there. You 
are, I gather, going to follow up with something else. Be 
that as it may, I will allow the hypothetical question or the 
general question. 

MR. STILLMAN: May I suggest this: 

What I will do, I would like to just reserve on 
this little area. I know it is getting close to 1 o'clock. 

I will over the luncheon hour clarify my question so that — 
there would be no misunderstanding at all concerning it. 

THE COURT: Fair enough. > 

MR. STILLMAN: Thank you. -- .^ - 

I will move along to something else if you want. 
the COURT: No, we will break now for luncheon 
and we will resume at 2:15, ladies and gentlemen. 

(Jury absent.) 1 

MR. VELIE: The question that came up in the robir 
room this morning, I want to know if counsel for the defense 
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are ready to discuss that matter. 

MR. STILLMAN: I haven't given it a moment's 


thought, your Honor. 

THE COURT: I think if you would discuss it on youjr 
own later today after Court, that would be sufficient if 
that is all right with you gentlemen. 

MR. MARTIN: Your Honor, I would just say so that 


my thinking is aired -- probably it is premature — I don't 
want to end up with an 11 man jury. We have the alternates 
available. 

THE COURT: I'm nr suggesting anything. I 
brought it to your attention. I know what I would do but 
that's not my business. It's up to you. 

I don't think we have to discuss it at this moment. 


Why don't you take it up with these gentlemen at the conclu¬ 
sion of the Court today, Mr. Velie. If something has to be 
done, you can let me know. 

MR. VELIE: Very well. .. 

(Luncheon recess taken until 2:15 p.m.) 


A, 



SOUTHERN Dll. ■ ICT COURT REPORTERS, U.S. COURTHOUSE 


jhe 


792 


AFTERNOON SESSION 


2:15 p.m. 

(In open court, jury present.) 

DOUGLAS HOWARD OBERLANDER, 

resumed: 

CROSS EXAMINATION (Continued) 

BY MR. STILLMAN: 

Q Mr. Oberlander, would you turn to page 2593 of 
Government's Exhibit 13, which I have left before you. 



That is, is it not, sir, the review performed by Joe 
Scansaroli on or about May 23, 1969 in connection with a 
proposed proxy statement to be issued by National Student 
Marketing Corporation, is that correct, sir? 

A That's correct. 

Q The document reflects that the work being done 
insofar as the auditors were concerned on the interim finan¬ 
cial statements, that that was unaudited, is that correct? 

I 

A That's correct. 

Q Indeed, the heading of the document itself, which 

outlines the work that the accountant is to do, states "Outlim 
for review of interim unaudited financial statements include* 
in registration and subsequent period to effective or closinc 
date”. Does it not so state? 

A That's correct. 
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Q I believe you told us that there came a time, 
either on the 14th or the 14th of August — and you may 
recall that that was a day in which you put in about 13 hours 
of work when you checked your time records — that it was on 
or auout that day that you had a conversation with Joe Scan- 
saroli with respect to some work that he wanted you to do 
in connection with the proxy material, is that correct? 

A That's correct. 

Q The work that Joe Scansaroli asked you to do on 
or about the 14th of August is the same kind of work, is it 
not, that is outlined in 2593 of the SEC review form which 
he himself performed back in May, is that correct? 

A That's correct. 

Q Indeed, the form that you used, which is page 
2654, is the identical form except that here it reflects 
entries made by Douglas Oberlander rather than Joseph 
Scansaroli, is that right, sir? 

A That's correct. 

Q By the way, was it unusual for you fellows at 
Peat, Marwick in the Washington office, to put in 13 hour 
days back in 1969? 

A Well, back at that time it wasn't becaiise we were 
very busy and it seemed we always had more work than people. 

Q Was it your observation back then that Joseph 
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Scansaroli as a supervisor wasworking the same kind of long 
hours as the other accountants in the office? 

A He was probably working more than I was. 

Q If you will turn to page 2687 of Government's 
Exhibit 13, that is one of the pages contained in the work 
papers that you prepared in connection with your review of 
the contracts in progress of National Student Marketing 
Corporation, is that right, sir? 

A That's correct. 

Q At the time that you went over across the 
street to the National student Marketing office with the 
instructions that Joseph Scansaroli had given to you, did you 
have in mind anything other than to do the kind of work that 
you had always done as an auditor at Peat, Marwick, Mitchell? 

If the question is not intelligible, I will with¬ 
draw it, because, as I hear myself, I have trouble with it. 

So let me withdraw it and do it again. 

When Joseph Scansaroli sent you over to do this 
unaudited review, did he tell you to do anything other than 
a complete job? 


Q Did he tell you that you should not call! it as you 
saw it as you reviewed the papers at National Student 
Marketing Corporation? 
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A NO. 

Q Indeed, had he ever made any suggestion of that 
hind to you on any work that you ever did with the man? 

A No. 

Q And you had worked on other audits with Joe, 
hadn't you? 

A Yes. 

Q Page 2687 is a page which 1» entitled "NSMC 
unbilled receivables - queries 5-31-1969*, and of course, the 
is your name and a date. I gather what you did was to list 
certain of the contracts which you had come upon and had 
some questions about and then £ut down the information which 
is contained on page 2687. Is that a fair statement, sir? 

A Yes. 

Q When Mr. Velie was questioning you concerning the 
information contained on 2687 and 2688, which follows it, 
you will recall that he addressed himself to only the items 
or the amounts listed in the column headed "Oriqinal amount." 

i 

Do you recall that? 

A Yes. 

Q For example, when he talked about Schick Safety 

Razor, he read the amount to you $30,000. 1 

Now, the fact of the matter is, is it not, sir, 
that reflected right on that page under that amount 
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2 

ar« the costs that are applicable to that particular contract 

:? 

3 

A That's correct. 


4 

Q For example, in the case of Schick, it is $5,000, 


5 

and subtracting tho 5 from the 30, $25,000 was the figure tha 

t 

6 

you were concerned aLout, is that correct? 


7 

A That's correct. 


8 

Q The reason that you were concerned with that figur 

e 

9 

is that you had to look at the gross amount of the contract 


10 

and you also had to look at the costs that were measured up 


11 

against it to see the effect on the financial statements of 


12 

the company, is that right? 


13 

MR. VELIE: I object to reeeHrffi? of this nature wit 

h 

14 

this witness, who has shown no hostility whatsoever. 


15 

THE COURT: I agree, Mr. Stillman. Don't lead him 

• 

16 

Just ask him what he considered. 


17 

MR. STILLMAN: Your Honor, I really don't think I 


18 

am leading him and I certainly am not intentionally doing tha 

t 

19 

THE COURT:- I agree you may not be, but I still 


20 

make the point. I don't think you have to put words in his 


21 

mouth. I sense you are probably trying to move things along. 


22 

but I think it is better if we take our time on this. 


23 

MR. STILLMAN: All right, sir. I will be happy tc 

> 

24 

do that. 


25 

Q Let's move down to Gossard, which is the third 
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entry on the page. on that entry Mr. Valie brought to the 
jury's attention the amount of $53,775. 

Do you recall that? 

A Yes, I do. 

Q Reflected on that page, indeed — so I am not 
leading you, is there anything on that page that reflects 
the costs of the Gossard contract? 

A Yes, there is. 

Q What is that, sir? 

A Well, I show on that page the estimated accrued 
costs that had previously been booked against the gross 
amount of the contract, which was the $53,000 and the net 
amount or gross profit is approximately $25,000. 

Q About half of the figure that Mr. Velie brought 
to our attention, is that right? 

A That's right. 

Q Indeed, the way in which your schedule is pre¬ 
pared, is it not, is if one continues across the page into th 
column which you head "Amount of gross profit" and "Ques¬ 
tionably bad" you put the amount of $24,970 insofar as that 
relates to the Gossard entry, is that correct, sir? 

A That's correct. 

Q Would you go down, for example — I won't do all 
of these, but let's justpick some of them — and look at 
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Faberge* for example. 

With respect to that amount* that item, Mr. Velie 
read to the jury $53*375. Will you tell us whether or not 
with respect to Faberge there were any accrued costs 
reflected on the schedule that he was reading from? 

A Yes* there are. 

Q What are the costs that are reflected on the 
schedule? 

A $28*805. 

Q If we look across to the final column* the "Ques¬ 
tionably bad" column* you reflect what amount which you are 
questioning at that point? 

A I am questioning $24,970. 

Q As Mr. Velie went down this schedule before he die 
not read the next item and I would like to hold that for a 
second and just do one or two more of these* if you would, 

Mr. Oberlander. 

Let's look at the second Barnes-Hind entry which 
is the one right before Carnation. 

With respect to that item, Mr. Velie read to the 
jury the amount of $47,850. 

MR. VELIE: Your Honor* I object to the form of 
all of these questions. He is reading from a document in 
evidence. I read the gross amounts* he is reading the net 
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amounts. The document Is in. The witness has nothing to do. 

It is pur* argument. I object to it. 

✓ 

THE COURT: I am not sure that it is pure argu¬ 
ment because I think he wants to ask him questions about 
specific amounts, which I will allow. 

MR.VELI E: It is conceded that I read the gross 
amounts and he is reading the net amounts. 

THE COURT: No one says otherwise, Mr. Velie. 
That is not my point. 

Would you please proceed to your next question. 
MR. STILLMAN: Thank you, your Honor. 

Q With respect to Barnes-Hind, the amount of 
$47,850 was read by Mr. Velie. Are there any costs with 
respect to that contract? 

A Yes, there are. 

Q What costs are there as to that contract, sir, 
reflected on this schedule? 

A $23,200. 
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0 Finally in this connection with this, the next 
page, 2688, Campana, and you will recall with respect to 
that item Mr. Velie read the amount of 53,775 as the gross 
amount. Are there any expenses reflected on the schedule 
with respect to the Campana account? 

A Yes,there are. 

0 What are those,sir? 

A S2B,005. 

O In the course of vour reviewing these contracts 

in progress,did vou come up with any entry which actually 
increased or served to increase the amount of contracts 
in progress the company should have booked insofar as you 
were concerned? 

A Yes, T did. 

o What item is that, sir? 

A On the top of 2688 for Plymouth T came up with ar 

additional item of income of $6000 and the next itemright 
under Plymouth, Chevrolet used car, I come up with aoprox- 
imately $2000 of additional income. 

0 Would you be so kind, Mr. oberlander, to look 
back at 2687, the last entry on the page, which pertains 
to the Carnation Company, and tell us what that entry is 
and what it reflects. 


SOUTHERN O'STftICT COUNT NCRONTENS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. CO 7-ASSO 



J 









1 

802 

oberiander-cross 

2 

A The largest one was the Syntex College, Syntex 

3 

Bonanza and Syntex Poster Wave, I believe it is. 

4 

0 What was the total dollar amount of that par¬ 

5 

ticular item which you labeled as bad,sir? 

6 

A $59,068. 

7 

MR. VELIE: Are you using gross numbers now or 

8 

net numbers, Mr.Stillman? 

9 

MR. STILLMAN: Is there an objection to a pendinq 

10 

question? 

11 

MR. VELIE: I just want to clarify the matter. 

12 

I used the gross numbers before and Mr.Stillman used the 

13 

net numbers. I want to know if he now slipped into cross 

14 

numbers. 

15 

MR. STILLMAN: I don't slip into anythinq. J 

16 

am trying to put questions the best I know how. 

17 

THE COURT: If that is an objection, it is 

18 

overruled. 

19 

Ho ahead. 

20 

MR. VELIE: My objection is this, would you 

21 

please clarify for the record, are these gross or net numbers 

22 

THE COURT: Mr.Velie, there are two things wrong 

23 

with that. 

24 

all, he is entitled to ask a question. 

25 

If you want to clarify something later, you willhave the 
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opportunity as you know on redirect. 

Second of all, I don't think he is bound to 
limit himself to the form of question which you want. 

I 

C,o ahead. 

0 With respect to Svntex, the face of the matter 
is, the total contract amount reflected on vour schedule 
if we add up three items, is approximately 8120,000, is that 
correct? 

A That is correct. 

0 All right. You told us that following comple¬ 
tion of your work you had this conversation with Mr. Kurek, 
and I believe you also wenton to tell us that after Mr. 

Kurek expressed some unhappiness with what you had presented 
to him, Mr.Scansaroli came over to meet with Mr. Kurek, is 
that correct? 

A That's correct. 

0 Ts it also true, sir, that following the meeting 

between Scansaroli and Kurek on or about the first v/eek 
in August or the week of August 18, 1969, the Syntex commit¬ 
ment was written off the books of National Student Marketing 
Corporation? 

A That is correct, sir. 

Q All riqht. You also told us before, did you 
not, that as the result of some information that you received, 
the Pontiac commitment:, this large Pontiac commitment we 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLEY SQUARE, NEW YORK. N.Y. CO 7-4510 





gab-5 Oberlander-cross 804 

have heard so much about, was also written off the books 
as of that time,is that correct? 

A That is correct. 

n And T believe you also told us that the effect 
of writing off Pontiac and booking Fastern was as Mr.Velie 
characterized it in his question, a downward adjustment of 
$286,000, is that correct? 

A I believe that is the figure. 

n All riqht. Tf we add the Pontiac, the differ¬ 
ence between Pontiac and Fastern together with the writeoff 
of the Syntex amount of $59,000, mv mathematics tell me 
that is approximately $345,000. 

Ho you agree with that,sir? 

A Yes,I would. 

o This expression "downward adjustment," does that 

mean in basically what T would call lay terms, the fact that 
the profits of this company were to be reduced by $345,000 
as a result of v he adjustments which the Peat, Marwick 
people insisted upon? 

A That is correct. 

0 Are you familiar, Mr.oberlander, with the fact 
that in connection with work of this kind, review for 
financial statement purpose or filing statement purposes, 
that the auditors obtained from the client, and generally 


< 
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the chief financial officer, a representation letter with 
respect to the accuracy of the figures that the company 
has presented to its auditors? 

A I am aware that that is a policy that they follow. 
MR. STILLMAN: May I have (Government Exhibit 24, 

please? 

(Pause.) 

MR. STILLMAN: Thank you, Mr. Velie. 

0 Mr. Oberlander, would you look at (Government 
Exhibit 24 for identification and tell us whether or not that 
is,as in the case of some of these other binders, a binder 

| 

of work papers of Peat, Marwick, Mitchell, this type, in 
connection with a 19fi9 proxy statement? 

A That is correct. 

0 I wish you would turn,if you would, sir, to Page 
2154, which is the second page of that documen t. 1 think 
it is the second page. It is. 

Is that a representation letter? 

MR. VELIF: Excuse me one second. 

MR. STILLMAN: Here is a copy if you would like 
to look at mine. 

(Pause.) 

t 

MR. VELIE: Is this by way of an offer of this 

page? 
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MR. STILLMAN: Yes. 

MR. VFLIE: May I have one second of voir dire? 

MR. STILLMAN: I haven’t offered it yet. 

Page 2154, this document. That is the one I 
offer, Mr.Velie. 

VOIR DIRE EXAMINATION 
BY MR. VELTE: 

Q I show you Page 2154 and the work paper to which 

it is attached, Mr. Oberlander. 

Ts this your work paper? Can you identify 
that work paper by any markings of yours on it? 

A No, I can ' t. 

Q Do you recognize 2154, and can you tell us from 
your own memory and experience what that is, apart from 
reading it out loud? V7e can all read it out loud. Do 
vou know that piece of paper? 

A No, I do not. 

MR. VELIE: I object to it on the examination 
of this witness. He can t really add anything to it. 

MR. STILLMAN: Your Honor, I think Mr.Velei 

has overlooked the fact that we have previously stipulated 
to the authenticity of all of these documents. If he 
has a relevance objection, that might be something else. 

MR. VELIE: It is irrelevant on this witness' 
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2 

testimony. 


3 

THE COURT: May I see that for a minute, Mr. 


4 

oberlander? 


5 

THF WITNESS: Yes, sir. 


6 

(Pause.) 


7 

THE COURT: I must say, Mr. Stillman, I don't see 


8 

why we offer this now unless you want to — 


9 

MR. STILLMAN: I would be happy to explain it 


10 

to your Honor. 


11 

THF COURT: I am going to sustain the objection. 


12 

It just seems to me to be an interruption of the cross- 


13 

examination. I agree with you, it is certainly obviously 


14 

an authentic document. 


15 

Since the witness had nothing to do with prepar- 


16 

ing it, T don't see the point. 


17 

MR. STILLMAN: I appreciate that. I would he 


18 

happy to explain to your Honor the theory of relevance. 


19 

THE COURT: Do you want to ask him some questions 


; 20 

about it? Co ahead. I don't see that that brings 


21 

it into evidence riqht now. 


22 

BY MR. STILLMAN: 


23 

l 

0 Mr.Oberlander, you do know, do you not, that 


24 

Bernard Kurek was the person at National Student Marketing 


25 

Corporation v/ho spoke to Joseph Scansaroli in August of 1969 
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with respect to unbilled receivables or contracts in 
proqress followinq the completion of your schedules, is 
that correct? 

A Yes, that's correct. 

MR. STILLMAN: I renew m^ offer again, your 


Honor. 

THE COURT: I am sorry, but that doesn't help 
at all in my opinion. With all due respect, that is just 
of no consideration at all to the point T am trvinq to 


make. 


MR. STILLMAN: I do respectfully disaqree, your 

Honor. 

I will move on to something else. 

THE COURT: You can offer the thing later. It 

seems to me to be perfectly competent, but — did you have 
anything to do with the preparation of that letter? Do 

you want to look at it aqain? 

THE WITNESS: No, sir. 

THE COURT: Did you ever see it before? 

THE WITNESS: No, sir. 

THE COURT: I am sorry,Mr. Stillman, one thing 
at a time. Now is not the time for this. 

MR. STILLMAN: I will be patient, 
o Mr. Oberlander, at the time that vou presented 
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2 

Mr .Scansaroli the work papers that you had prepared which 


3 

are contained in Government Exhibit 13, did Mr.Scansaroli 


4 

tell you that you should destroy those work papers? 


5 

A No. 


6 

0 Hid you prepare these work papers in duplicate, 


7 

is that the practice, or just one oriqinal? 


8 

A Just one original. 


9 

o When you had that one original, you turned it 


i 10 

over to Joseph Scansaroli, correct? 


11 

A That is correct. 


12 

0 And the work papers that are in this binder. 


13 

Government Exhibit 13 in evidence, are the same work papers 


14 

that you gave to him back on or about August 18, 1969, is 


15 

that correct? 


1 16 

A That is correct. 


17 

0 .And did Joseph Scansaroli in the course of givinc 


18 

you instructions with respect to the unaudited review of 


19 

the contracts in progress in August of 1968 ask you to 


■ 20 

do anything less than a thorough job? 


21 

A MO. 


22 

0 Did he ask you to do anything dishonest? 


23 

A No. 


24 

0 Hid he ask you to do anything improper? 


25 

MR. VELIF: I object to this at this point. 
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THE COURT: Again it seems to me we have been 
through this before,but is this just general? 

MR. STILLMAN: Yes, your Honor, general in the 
sense that it relates to the August 1969 affair. 

THE COURT: The proxy statement. 

MR. STILLMAN: The proxy statement,right. 

MR. VELIE: We have the facts underlying this 
and the inferences can be argued in summation. 

THE COURT: Mr. Velie, you don't have to argue. 
I am in the midst of trying to consider this. If you 
don't mind,I would rather you let me do it without any 
editorializing. 

I will certainly allow his opinion, which is 
obviously all yo^ can expect. 

MR. STILLMAN: Absolutely, your Honor. 

THE COURT: In relation to any work you did on 
the proxy in August of '69, that is the area in which he is 
asking you your opinion. 

THE WITNESS: Yes, sir. 

THE COURT: Co ahead. 

0 Were you asked to do anything by Joe Scansaroli 
that you considered to be in the slightest bit improper? 

A No. 

MR. STILLMAN: Thank you very much, sir. 
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THE COURT: Mr. Martin. 

CROSS-FXAMTNATION 
BY MR. MARTIN: 

Q Cood afternoon, Mr. Oberlander. 

A How are you,John? 

0 Okay. Mr. oberlander, everybody has told me 
throughout this trial I sometimes drop my voice. If you 
can't hear me,you let me know. All riqht? 

A Fine. 

0 You said at the outset of Mr.Stillman 1 s cross- 

examination that you knew Mr.Scansaroli lonaer than you knew 
M r. Natelli, is that correct? 

A That is correct. 

0 Why was that,sir? 

Mr. Natelli came to the Washington office as 
the partner after I joined Peat, Marwick, Mitchell. I don’t 
recall the exact date when he arrived, but I came in August 
of 1966. 


Cl 
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Q It would be approximately July of 1968 Mr. 

Natelli came into the Washington office of Peat. Marwick, 
Mitchell as its partner in charge. 

A I don't remember the date. 

Q It was sometime after you were there for a period 
of time, is that correct? 

A Yes, that's correct. 

Q As partner in charge of the Washington office 
Mr. Natelli had responsibilities other than simply workina 
on client engagements, is that correct? 

A More than working? 

Q As partner in charge of the Washington office, 

Mr. Natelli I take it, had responsibilities that were simply 
more than working on client engagements, is that correct? 

A Yes, that's correct. 

Q He was in charge of administering the entire offic 
is that correct? 

A That's correct. 

Q And also as a partner in the firm he had respon¬ 
sibility for various clients, is that correct? 

A That's true. 

Q Others than National Student Marketing'also, 

isn't that correct? 

A That is true. 
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2 

Q I would like you to go back to Government's 


3 

Exhibit 13 for a moment, sir. 


4 

Before you look at the document, can you tell me. 


1 

5 

sir, what was your practice at the time you were with Peat, 


6 

1 

Marwick and Mitchell as to the dating of work papers? Was 


7 

there a consistent practice that you had or did your practice 


8 

vary from time to time? 


9 

A Well, I would date work papers differently. If I 


10 

worked on a work paper and completed it the same day, I 


11 

began it that work paper wou?d be dated that particular day. 


12 

If I worked on a work paper starting today, I 


13 

finished it tomorrow, I may have dated it today or I nay h </e 


14 

dated it tomorrow. It would depend. I mean, it wasn't any - 

r 


\joash , + 


15 

there «m a hard and fast rule, I am sure. Let's put it this 


16 

way: 


17 

I did not adhere to it. 

1 

18 

j 

It would depend on the rush of work, the amount of 

19 

work. If that work paper tied into other work papers, I coul|d 

20 

not say a work paper is complete until I had tied in all 

i 

21 

loose ends, and if it was an important enough matter, then I 


22 

would probably date it the day I finished it, because that is 


23 

the day I know or I knew that I wrapped all loose ends up and 


24 

tied it into the work sheets. 


25 

Q i take it, sir, you would never date a work paper 
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agreed and uncontradicted, is that Mr. Kurek left with Mr. 
Natelli and Mr. Scansaroll late on thenight of the 14th for 
New York, he was in New York all day on the 15th, would that 
refresh your recollection that the day you saw him would have 
been the 14th? 

A Well, if he was in New York on the 15th then I coul 
not have seen him in Washington on the 15th. Therefore, it 
would have to have been another date. 

Q Sometime earlier, I take it, than the 15th? 

A It would have to have been earlier. 

Q Fine. And that schedule which is page 2684 
reflects the fact -- and is dated August 15 — reflects the 


fact that your questioning certain unbilled receivables on 



books of National Student Marketing, does it not, sir? 

A That's correct. 

Q Without getting into precise figures, it indicates 

that you are suggesting as bad something in the neighborhood 
of 150 to $200,000, is that correct? 

I am just asking about 2684. 


A Oh, just that one page? 

0 Yes. 

A Oh, I am sorry. ( 

Q I don't need the exact figure, Mr. Oberlander. 

A I did not —on this one page, 2683 — I am sorry. 

r 
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Q It was 2684, wasn't it? 

A 84. That's correct, sir. 

Q After you started your work on the unbilled 
receivables in the late morning or early afternoon of August 
14, can you recall whether or not on that evening you had 
occasion to have any discussion with Mr. Scansaroli or Mr. 
Natelli about what you had found in the unbilled receivable 
review you were doing to that time? 

A It is possible. I just don't recall, sir. 

Q Would you turn to page 2654. I just want to try 
to clarify something if I can. That is the entry the Court 
was asking you about this morning. 

I am sorry. I may have given you the wrong page 
reference. I believe it is 2654, which is the SEC review 
schedule. 


17 

18 

19 

20 
21 
22 

23 

24 

25 


You recall Judge Tyler asked you about the unbilled 
receivables discussed between CWR, BJK, J Scansaroli and 
DHO? 

Do you recall being asked about that entry this 

morning? 

A I recall being asked about the entry, yes, sir. 

i 

Q That area related to the unbilled receivables, 
isn't that correct? 

A That's correct. 
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2 

Q You were aware, sir, that you and Mr. Scansaroli 


3 

had talked to Mr. Kurek about that, is that correct? 


4 

A That's correct. 


5 

Q Was one of the unbilled receivables that was 


6 

written off the Pontiac contract? 


7 

A That's correct. 


8 

Q Were you advised sometime while you were working 


9 

on that proxy that that matter of the Pontiac write off 


10 

had been discussed at the printers with Mr. Randall? 


11 

A No, sir, I don't recall anything — any discussion 


12 

of that nature. 


13 

THE COURT: In that regard, do you recall any 


14 

telephone conversations between you, sir, and anybody in 


15 

New York City at the printers? Do you recall any specific | 

16 

conversations? 


17 

THE WITNESS: To the best of my recollection, sir. 


18 

I don't recall ever speaking with anyone in New York City. 


19 

THE COURT: All right. 


20 



21 



22 



23 

i 


24 



25 




SOUTHERN oistnict court reporters, u.s. courthouse 



% FOLEY SOUARC. NEW YORK. N.Y. CO 7-4SE0 



.#• 



1 


jhe 1 


Oberlander - cross 


c 


818 


2 

Q Would you, sir, turn to page 2516, 

• 


3 

Can you tell us, sir, do you recognize the hand¬ 


4 

writing on page 2516, the notes that appear thereon? 


5 

A It appears to be Mr. Natelli's writing. 


6 

0 Can you tell us generally what the notes are on 


7 

pages 2515 and 2516? Are they a type of note that it is 


8 

usual to find in any work that Peat, Marwick and Mitchell 


9 

would be doing? 


10 

A These ere review notes. 


11 

Q The notes that a partner prepares as to items 


12 

that should be reviewed, is that correct? 


13 

A Well, a variety of people could prepare them. It 


14 

could start with the senior on the job, move up through 


15 

the supervisor, the manager, and then the partner ultimately 


16 

will have — when he reviews it will have questions and he 


17 

will prepare review notes also. 


18 

Q There is one review note on page 2516 that has 


19 

your initials on it. 


20 

It says, "Done DHO." 


21 

Would you tell the ladies and gentlemen of the 


22 

jury what that review note — first, is that in Mr. Natelli's 


23 

handwriting? 


24 

A That appears to be his handwriting, yes, sir. 


25 

Q Would you tell the ladies and gentlemen of the jui 
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what that review note says? 

A "Review all unbilled contracts and all deferred 

costs to determine reasonableness." 

Q That is a review note, is it not, sir, orepared 
in connection with the preparation of the Interstate proxy? 

A I — 

Q I direct your attention specifically to the first 
page of those review notes to refresh your recollection, to 
item 4. 

A That's correct, sir. 

J 

Q So your review of the unbilled receivables followed 
a specific direction in the review notes from Mr. Natelli, 
isn't that correct? 

A I am sorry. Would you please repeat the question. 

Q So your review of the unbilled receivables was 

| 

made pursuant to a specific direction of Mr. Natelli con¬ 
tained in his review notes, isn't that right? 

: 

THE COURT: Perhaps the witness is having the 
iame problem I am. Do you mean that the instruction came in j 
the review notes or the instruction came face to face? 

It could be either way the way you posed it. 

MR. MARTIN: Fine. 

0 Do you recall discussing this face to face with 
Mr. Natelli? 
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2 

A No, sir. 

3 

Q You do recall seeing that review note, however. 

4 

and signing off on it, isn't that right? 

5 

A That's correct. 

6 

THE COURT: In other words, you saw that contenoor- 

7 

aneously and acted upon it? 

8 

THE WITNESS: Joe Scansaroli told me what to do 

9 

with unbilled receivables. 

10 

THE COURT: Right. 

11 

THE WITNESS: I reviewed it. 

12 

THE COURT: It was only later, after the partner. 

13 

Natelli, reviewed it that he would put such a note like 

14 

this down, right, in the normal course? 

15 

MR. MARTIN: Can I try one question for clarifi¬ 

16 

cation, your Honor? 

17 

THE COURT: I wish you would. 

18 

Q Is it possible that that note is wha z led Mr. 

19 

Scansaroli to tell you to go over and do that review? 

20 

MR. VELIE: I object to asking this witness to 

21 

speculate as to what is possible. He is here to tell us what 

22 

he knows. 

23 

MR. MARTIN: I thought that was what the Court 

24 

just did. 

25 

THE COURT: That's right, althouah I am not really 
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2 

seeking speculation. I accept that criticism from Mr. Velie. 

3 

Here is what I am confused about. Here is a 

4 

note in Natalli's hand, right? 

5 

THE WITNESS: Yes, sir. 

| 

6 

THE COURT: A moment ago you said that what happens 

4 

7 

is that the partner freviews this work and has a page 

8 

such as this in his hand and that in the process of his 

9 

review he asks questions and so on. 

10 

THE WITNESS: That's correct, sir. 

11 

THE COURT: Further, you identified this particu¬ 

12 

lar note as being in the hand of Natelli, who at that time 

13 

was the partner in charge. 

14 

! 

THE WITNESS: That's correct, sir. 

15 

THE COURT: Of this account. 

16 

Now, I take it that you never saw that note in 

17 

his hand until after you had done all the review work, such 

18 

as it may have been, that you did in response to what you 

19 

understood to be a direction from Scansaroli. 

20 

THE WITNESS: Exactly. 

21 

THE COURT: Very good. As a matter of fact, you 

22 

may never have seen this note at all until recently, is that 

23 

so? 

24 

THE WITNESS: No, sir. 

25 

THE COURT: When did you see it? Do you remember, 
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approximately. 

THE WITNESS: Well, it was — it would have to 
have been sometime — I will say no later than late August 
of 1969. 

THE COURT: Very good. I understand. Thank you 
for the clarification. 

while I have been bold enough to interrupt, Mr. 
Martin, let me ask one more. 

In August of 1969 was your job description that 
of a senior accountant, a staff accountant, a managing 
accountant, a senior accountant? 

What was it? 

THE WITNESS: I was a staff accountant. 

THE COURT: You were then a staff accountant? 

THE WITNESS: ' Yes, sir. 

THE COURT: When did you become, approximately, as 
you recall, a staff accountant, as that term was used 
in PMM*8 Lexicon in those days? In early '69, late '6 8? 

THE WITNESS: I would say approximately 1968, mid- 

' 68 . 

THE COURT: In the summer of '68? 

THE WITNESS: Spring, late spring, eariy summer. 

THE COURT: All right. Thank you very much. 
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BY MR. MARTIN: 

Q I take it a partner’s review notes are prepared 
before all of the work is done, is that correct? 

MR. VELIE: I am going to object to the form of 
that question and ask that a question be put about these revi 
notes. 

THE COURT: I don't think I accept that. I will 
allow it to stand. 

A Will you ask the question again, please? 

Q Yes. I take it a partner's review notes, 

such as the one before you, would be one that would be 
prepared before all of. the work is done, isn't that correct? 

A Before all the audit work is done? 

Q That's correct. 

A Not necessarily. 

Q That particular note requests that something be 

done. I take it Mr. Natelli would not request you to do 
something that he knew had been done. Isn't that right? 

MR. \«LIE: Objection as argumentative at this 
point. He has the answer and he doesn't like it. 

THE COURT: I am not so sure I agree with that. 
However, I couldn't hear the question. Your voice dropped 
again. May I have it read back. 

(Question read.) 


SOUTHERN Dill HICT COURT REPORTERS. U.t. COURTHOUSE 
FOUCV - 3uARE. NEW YORK, N.V. CO 7-4S10 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


jhe 


A 


Oberlander - cross 
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That's a reasonable statement. 
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n Maybe we will leave it there. 

Let me ask you, sir, if you would, turn to 

Page 2530. 

Do you recall,Mr. Oberlander , durincr Mr.Velie's 
direct examination he referred you to that page, certain 
entries thereon reflecting adjustments made to sales. Do 
vou recall that, sir? 

A Yes,sir, I do. 

o And he referred you to those in connection with 
certain entries that were made on Page 2531, is that 
correct? 

A That is correct. 

Q Is it also right, sir, that those entries that 

were made, that is two entries, one in the amount of $70,200 
and the other in the amount of $678,562, were made to reduce 
the sale to be reported as of August 31, 1068? 

A That is correct. 

0 I want to show you, sir. Government Exhibit 25, 

the final proxy that was prepared,and the figure for sale 
and services that appears in that proxy for the year ended 
August 31, 1968 is $5,799,644. 

Sir, does that figure that appeared in the final 
proxy reflect the writedown of sales by the 9750,000 
constituting the two adjustments that vou were referred to? 
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2 

A 

Yes, it does. 


3 

0 

So that those sales that were written off did 


4 

not appear 

in the proxy, isn’t that right? 


5 

A 

That is correct. 


6 

0 

I 

Let me ask you this, sir: You were asked 


7 

about the 

entry for taxes payable. 

| 


8 ' 


Does that entry,sir, of $188,750 also appear in 


9 

the profit 

and loss statement for the period August 31, 1968, i 

1 


10 

that is printed in the final proxy? 


11 

A 

Yes. 


12 

0 

And it is shown as a reduction of deferred 


13 

tax provision as a result of net operating loss carry for- 


14 

ward in the amount of 8188,750? 


15 


That is correct. 


16 1 

0 

So that the adjustments that were made in these 


17 

adjusting 

entries on Pages 2531 and 2532 did adjust the actuz 

1 

| 

18 

numbers shown in the proxy for the year ended August 31, 


19 

1968? 


i 

20 

A 

That is correct, sir. 


21 

0 

So that the sales in the proxv were not in any 


22 

sense overstated, were they? 


23 


MR. VELIE: I will object to that. 


24 


MR. MARTIN: I will withdraw it. 


25 

o 

You know this man? 



SOUTHERN OISTHICT COURT RERORTERS. U.S. COURTHOUSE 
FOi-lY SQUARE, NEW YORK, N.Y. CO T-4SS0 


I 



r ^A 

JV 


3 * 


gab-3 


Oberlander-cross 


Yes, I do. 


This defendant in this criminal case? 



Yes, I do. 


nid he in the course of the work that you did 


for NSMC or any other time ever ask you to do anything that 


was wrong? 


No, he did not. 


MR. MARTIN: Nothing further. 


THE COURT: Mr. Oherlander, at the time you worke 


for the PMM office in Washington, D.C. was there any other 


partner in that office than Mr. Natelli? 


THP WITNESS: Yes, there was. 


THE COURT: How many other partners of the firm 


were resident there at the time in whic'' you Here employed 


at that office? 


THE WITNESS: I believe that there were four 


partners employed in the Washington office when I left in 


December of '70. 


THE COURT: But at all times that vou were 


there except for the early going before Mr. Natelli arrived. 


Mr. Natelli, as I understand it, was the managing partner 


of that particular office in the District of Columbia? 


THE WITNESS: That is correct, sir. 


THE COURT: Very good. Thank you. 
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REDIRECT EXAMINATION 
BY ME. VELIF.: 

Q Mr.Martin just asked you if Mr. Natelli, if I 

recall the question correctly, ever asked you to do anythin- • 
wrong in connection with proxy or the National Ptudent 
Marketing account. 

no you recall if Mr. Natelli ever asked you to 
do anything with respect to the National Student Marketina 
proxy matter? Did he ever ask you to do something? 

A Yes, he did. 

0 What did he ask you to do? 

A He asked me to review unbilled receivables and 

deferred costs for his review note. 

0 Per his review note, and we had some collonuy 

with respect to that. That is the note you signed off on, 
is that correct? 

A That is correct. 

0 The review that you did resulted in your schedule, 

is that correct? 

A That is correct. 

o And just so there is no disagreement between Mr. 

Ptiliman andmvself on this matter, the gross amount of 
contracts that you found was something like $2Rf,h00, 

did voii sav? 

V. 
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A 

290. 

3 

0 

$299,000 of contracts that were no qood, that 

4 

is what you 

found whenyou did the review, is that correct, 

5 

gross amount? 

6 

A 

Yes,that is correct. 

7 

0 

And to put it Mr. Stillman’s way, if vou were 

8 

to take out 

the costs associated with that, the net profit 

9 

was somewhere around $220,000 worth of gross profit that was 

10 

no good? 


11 


MR. VELTE: Do I have the number riaht, Mr. 

12 

Stiliman? 


13 


MR. STILLMAN: I don’t think so. 

14 


MR.VELIE: What is the number? 

15 


MR. STILLMAN: One column says 179. 

16 


MR. VFLIE: And the other says 2$. 

17 

n 

So that is 204, is it, thousand dollars of gross 

18 

profits that is no good, that is the review, is that correct? 

19 

A 

There was a siginificant difference between the 

20 

amount of gross profit and the amount of — the gross amount 

21 

of the contract. 

End 4^2 



23 

• 

1 

24 



25 
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Q Of course, 

I asked you the gross numbers, is that correct? 

A Yes. 

Q Mr. Stillman asked you the net numbers? 

A That's correct. 

Q Nothing wrong with gross numbers, is there? 

MR. STILLMAN: I object, your Honor. 

THE COURT: Sustained. 

Q In fact, they correspond, do they not, to the 
number this jury is familiar with• hearing, that the gross amour, 
of the contracts booked in '68 was $1,700,000? 

MR. STILLMAN: From whom, your Honor? 

MR. MARTIN: Objection. 

MR. STILLMAN: Objection. 

THE COURT: I will sustain it only because I'm 
not sure it really is a question. You better rephrase that. 

MR. VELIE: Very well. 

Q The gross amount of the contracts booked as of 
August 31, 1968 was a million point seven, is that correct, 
if you know? 

A That I don't know. 

Q I see. ‘ 

In any event, the gross amount is the amount 
without putting in the costs? 
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Anybody can put in the costs and find out what the net 
amount is, is that correct? 

MR. STILLMAN: I am sorry, your Honor. 

MR. VELIE: I will withdraw it. I think it is 
self explanatory. 

Q It is not your position that you were familiar 
with each and everything Mr. Natelli and Mr. Scansaroli did 
in their work for National Student Marketing, is it? 

A No. 

Q So you don't know what other things they did 
besides what they might have directly told to you, is that 
correct? 

A Basically that's correct. 

Q Bear with me a second. 

Mr. Martin asked you some of Mr. Natelli's hand¬ 
writing. I would like to show you another piece of handwrit¬ 
ing and ask you if you can identify it. I am showing you 
Government's Exhibits 21 for identification at page numbered 
3120. 

Can you tell us whose handwritina this page is, 

3120? 

A That appears to be Mr. Scansaroli's. 1 

Q Mr. Scansaroli'a handwriting? 

A Yes. 
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2 

Q I see. 


3 

Let's give you back the thing that you identified 


4 

for Mr. Martin. That's in Exhibit 13 before you at page 


5 

2516. Do you want to compare those two and give us your 


6 

opinion as to whether the same person wrote those two or not? 


7 

A I'm not a handwriting expert, Mr. Velie. I can't 


8 

tell. This appears to me to be Mr. Scansaroli's handwriting. 


9 

Q When you say this, you are talking about 3120. 


10 

A That's correct. 


11 

Q Whereas 2516 appears to be what? 


12 

A Appears to be Mr. Natelli's handwriting. 


13 

Q Did anybody tell you that that was Mr. Natelli's 


14 

handwriting, 2516? 


15 

A Not to my knowledge. 


16 

Q I see. 


17 

Do you recognize the handwriting at 2515? 


18 

A That looks like Mr. Scansaroli's handwriting. 


19 

Q I see. 


20 

THE COURT: Anything else? 


21 

MR. VELIE: Yes, your Honor. If yon will bear 


22 

\ 

with me for one second, there is a matter .that I think we 


23 

should — it is a complicated matter. If you bear with me, 


24 

I believe it may assist the jury and try and straighten 

4 

25 

this out. 
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Q Let me do something a little bit simplier first. 

I'm handing you Government's Exhibit 25 in evidence, which 
is the final proxy. 

You will recall Mr. Martin was asking you if 
certain figures from the work papers, Exhibit 13, got 
reflected in figures in the final proxy. Exhibit 25, and 
your answer, as I recall it, was that certain of the figures 
have been changed or at least there's a reflection of some of 
the work done in the work papers which shows up in the final 
proxy. Do I have it correct? 

A I only spoke as to those two figures,that he 
asked me about. 

Q Which two figures were those? 

Don't look at this yet. 

A The final service revenue figure of approximately 

5,779,644, I believe, and it was a statement of the retro¬ 
active adjustment to taxes for 87,000 or something, some 
figure. Those two figures he asked me about. I was able 
to trace in on those two pages, on that one page he showed me. 

Q Let me ask you this: In the pages that we have 
been showing you in Exhibit 13, you recall there was a write 
off of $878,000 worth of contracts. 

Do vou recall that? 

A That's correct. 
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2 

Q An additional write off of $70,000 worth of con¬ 


3 

tracts, is that correct? 


4 

A That's correct. 


5 

Q And if you will recall there was a National 


6 

Student Market schedule which showed another some $300,000 


7 

worth of contracts. Lest anybody get excited about this, 


8 

that double counts as Listerine, that's 300,000 minus the 


9 

70,250 written off, is that correct? 


10 

A That's correct. 


11 

Q Roughly a million dollars of contracts written 


12 

off 1968 contracts, is that correct? 


13 

A Approximately that amount, yes. 


14 

Q Now, sir, I show you the proxy statement in the 


15 

figures for 1968 and I put before you all the explanatory 


I 16 

notes for the figures for 1968 and ask you where it is dis- 


17 

closed to the reader of the proxy statement that a million 


18 

dollars of 1968 sales have been written off and deleted? Is 


19 

it disclosed anywhere, that somebody can read it and see 


20 

that a million dollars was written off? 


21 

A You want me to read this? 


22 

Q Take a look at it and see if you can find an 


23 

explanation of a million dollars of sales being written off. 


24 

MR. STILLMAN; I object to this about disappears. 


25 

THE COURT: The question should be and is to find 
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22 
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24 

25 


out whether or not there's any reference to writeoffs or 
any explanation of write offs in the '68 figure. 

A I'm going to have to read this before I can give 
you an answer. 

THE(DURT: All right. You take your time. 

The jury and the judge will take the afternoon 

recess. 

(Recess.) 


SOUTHERN 0IS1HICT COURT REPORTERS, U.S. COURTHOUSE 
FOUEV - DU ARE, NEW YORK. NY. CO 7-4SS0 




1 


jhe 


Oberlander - redirect 


835 


1 

2 

1 

1 

3 he Oberlander - redirect 835 

(In open court, jury not present.) 

3 

THE COURT: One of you I understand has a worthy 

4 

application of note. What may that be, I pray. 

5 

MR. MARTIN: Your Honor, I did want to take up 

6 

something on the record, it has come to my attention there 

7 

was an article in the Wall Street Journal yesterday about 

8 

this case. Normally Ivould not want to bring that up with 

9 

the jury and I don't want to bring it up with the jury because 

10 

the first thing they will do is go look for it. But there 

11 

is something in this article that is very disturbing, your 

12 

Honor, and that is the following: 

13 

It contains a quote from a Washington source which 

14 

says "If we can't get a conviction here we never will." 

15 

Your Honor, that has to be — 

16 

THE COURT: You mean to say that this is in the 

17 

article? 

18 

MR. MARTIN: That's correct, your Honor. 

19 

THE COURT: I have not seen this article. 

20 

Well, we will make this a Court's exhibit. Would 

21 

you part with the article accordingly? 

22 

MR. MARTIN: I stole it from somebody else. 

23 

THE COURT: Seriously, I do think — 

24 

MR. MARTIN: Yes, I will. I think it is a very 

25 

serious matter because I think it indicates that somebody 
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MR. STILLMAN: I would like your Honor to conduct 
an inquiry to find out who if anyone on behalf of the Govern¬ 
ment made that statement to the press. 

THE COURT: You want me to take time off from the 
trial to become an investigator? 

MR. STILLMAN: No. At sometime convenient to the 
Court, before the end of this trial I would like your Honor - 
I apologize if that imposes any additional burden on the 
Court — 

THE COURT: No, no. The point I an trying to make 
is I assume you don't think that we should interrupt while 
I go off on an investigatorial mission. You didn't literally 
mean that, of course. 

What I think you did do is suggest that the Court 
ought to insist that the United States Attorney's Office 
investigate this matter and report. Is that it? 

MR. STILLMAN: It would certainly be a starting 
place, your Honor. 

THE COURT: I will do that, but I don't want to 
intrude upon Mr.\felie's conduct of the prosecution, either. 

I wonder if we could do this: First of all, if 
there is anything that either defense counsel wants the Court 
to do vis-a-vis the jury, I would like to be advised of that 
before we begin tomorrow morning. Is that fair enough? 
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MR. WVRTIN: Fine, your Honor. 

THE COURT: Second of all, I do think that this 
kind of a statement by any represntative of the Justice 
Department or perhaps of the SEC would be a serious breach 
of the Justice Department guidelines on free press - fair 
trial matters, which I think are still in vogue, although 
they were originally promulgated several years ago, before th|* 
present attorney general was in office. 

I wonder, Mr. Velie, could I as an agent of the 
Court ask Mr. Rakoff to initiate inquiries about this? 

MR.\ELIE: You certainly may, your Honor. In fact 
I anticipated you and have already asked Mr. Rakoff to look 
into the matter and see if we can determine who said what to 


whom. 


THE COURT: What else has to be done, as Mr. 


Stillman implied, and I agree with him here, will remain to 
be seen. We will use this as a starting point. 

MR. STILLMAN: Your Honor,^ust one small thino about 
the jury itself. It is my instinctive reaction tnat we 


should not bring thisarticle to their attention. 
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THE COURT: I understand. But T wantyou to 
have a little chance to think about it, as Mr. Martin should 
have. 

MR. STILLMAN: I would most respectfully point 

out, your Honor, I don't recall that at the end of prior 
days your Honor has qiven what I have learned in this court- 
h ouse to be referred to as the usual admonitions and T 
might ask if your Honor would perhaps do that at the end of 
cday's session, that they not discuss the case -- 

THE COURT: I am sorrv,but I don't consider that ! 
there is necessarily any usual admonitions, and if there ' 
are, T would suggest to you that it is not my habit to be 

continually admonishing jurors. My own view is that this 

• , I 

is a pious incantation of usually no merit or impress what- j 

soever. 

But if there is anything you would specifically 
like me to say I would be glad to consider it. 

MR. STILLMAN: There would be, to the effect that 
we have been going along for some seven or eight trial days, 
that all the evidence is not in, that they not discuss the 
case, that they not form any opinions untilall the evidence 
is in. 

THE COURT: I would put it somewhat differently, 
but T would put that,and I would also remind them that we 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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are here in the courtroom and please remember what T said 
earlier about not reading anything or listening to anything, 
if they hear the company mentioned or this case mentioned. 

Would you like me to do that? 

MR. STILLMAN: I would, sir. 

MR. MARTIN: That would be appreciated. 

MR. VELIE: No objection, of course. 

THE (_0URT:A11 right. We will clip this article 
by Mr.Andrews in the Journal and then mark it as Court 
Exhibit 1 for identification. 

(Court Exhibit 1 was marked for identi¬ 
fication .) 

THE COURT:Bring the jury in. 

MR.VELIE: Your Honor, at the end of the trial 

today we would like to raise a legal matter, if you will 
bear with us after the jury is excused. 

(Jury present.) 

THE COURT: All right, Mr.Velie. Have you any 
more redirect? 

MR. VELIE: Your Honor, we had a pending question, 

THE COURT: Yes. Once we get that pending 
question, do you have any more? 

MR. VELIE: I think I have one or two more 
questions following that and then we can let Mr. Oberlander 


JOUTMEWN DUTN.CT COUNT NENONTENS. U.». COUNT HOUSE 
FOLtV . QUAWE, NEW VONK. N.Y. CO 7-4SA0 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


841 


jhb-3 


go, 


Oberlander-redirect 


THE COURT: Very good. 

Now, Mr. Oberlander,have you had a chance to read] 
over that page or pages? 

THE WITNESS: Yes, sir. 

THE COURT: Very good. 

BY MR. VELIE: 

0 Mr. oberlander, were you able to find anythira 
that disclosed the fact to a reader of the proxy statement th|at 
$1 million of 1968 sales had been written off? 

A Mo, I was unable to find any reference to it. 

0 YOu have been spending the better part of the 

d av showing us entries in Exhib it 13 and other exhibits 
which are work papers, are they not? 

A That is correct. 

0 Work papers are not public documents, are they? 

A No, sir. 

0 They are kept in the privacy of the accounting 
firm, is that correct? 

A And/or the client's office. 

t 

v ery well. But they are not released to the publi|c. 


o 


are they? 

A 


No, they are not. 

M P. VEI.IF: I have nothing further. 
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MR. STILLMAN: Just one or two. 

RECROSS-EXAMINATION 
BY MR. STILLMAN: 


r842 


0 Mr. oberlander, Mr.Velie asked vou whether you 
were aware of other things that Mr.Scansaroli and Mr. Natelli 
were doing in connection with the NationalStudent Marketing 
audit. I would like to ask you this, sir: In the course 
of the time that you were employed by Peat, Marwick, Mitchell 
in theWashington office, did you come to know other people 
who know Mr.Scansaroli and Mr.Natelli? 

MR. VELIE: I object to this, your Honor. I 
asked him a completely different ouestion. 

THE COURT: I don't follow this. Did you come 


to know — 

MR. STILLMAN: Does he know, did he know at the 
time, other people who knew both of these men. 

THE COURT: First of all, I don't think this is 
proper n i mc . to put it kindly, and second of all, I don't 
see what significance this would possibly have in this 
case. 

MR. STILLMAN: I think, your Honor, that it 
will have great significance. 

THE COUPT: Not on recross. It certainly cannot 

MR. STILLMAN: I am prepared, if vour Conor 
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would permit me, to make Mr. oberlander mv witness for 

the purpose — 

THE COURT: Y ou want to make him a character 

witness? 

MR. STILLMAN: Yes, sir. 

THE COURT: Oh, well, that is something else aqai i 
I think this is a little belated to be thinking of that, 
isn't it? 

« 

mr. STILLMAN: I have to agree with your Honor 

and perhaps we could just wait for a later time in the trial, 
if that becomes necessary. 

THE COURT: I would suggest that the time for 
character evidence is not now. 

MR. STILLMAN: All right, sir. 

THE COURT: with all due respect, we really shou! 

\^ait. Of course, at that time if you want to call Mr. 
oberlander as a character witness you may, or perhaps you can 
agree with Mr. Velie that if he were called as such he would 
s tate in the usual fashion that type of evidence. 

MR. STILLMAN: Very well, sir. 

THE COURT: Either way, I will leave that up to 

l 

you, of course, but not now. 

MR. STILLMAN: Thank you, your Honor. 

THE COURT: All right,Mr. Oberlander. Thank you 
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very much, sir. You may be excused. 

THE WITNESS: Thank you. 

(Witness excused.) 

MR. VELIE: Robert .7. O'Connor, please. 

MR.MARTIN: Your Honor, I hate to say that. I 

do think this is a matter that is goinq to require some 
discussion with the Court outside of the jurv because — 

THE COURT: What is qoinq to be required? 

MR. MARTIN: Mr. O'Connor. T have spoken to 
Mr. O'Connor. I am quite familiar with the area that Mr. 
Velie is going to inquire into. It does not relate to anythi 
relevant to the time period of this trial. 
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THE COURT: Until we hear it T couldn't possibly 
k now. Let's see what happens. Then’if you wish to object, 
of course you may. 

P. O P. E P T J. O ' C O N N OR, called as a witness 

by the Government, having been first dulv sworn, was 
examined and testified as follows: 

MR. VELIE: May I proceed, your Honor? 

THE COURT: Yes. 

DIRECT EXAMINATION 
BY MR. VELIE: 

Q Mr. O'Connor, how are you emploved, sir? 

A Rresently? 

0 Yes. 

A I am financialvice-president for a new hospital 

in Pittsburgh, Pennsylvania. 

0 Are you an accountant? 

A Yes. 

o Are you a CPA? 

A I am. 

o Was there a time when you used to work for 
Peat, Marwick, Mitchell & Companv in Washington, O.C.? 

A There was. 

o When was that? 

A December 15,1969, through the first of Eebruary, 
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1977. 


0 In that regard did you have occasion, sir -- 

MR. MARTIN: Your Honor, I object to anything 

further. This nan started his employment in December 15, 


1969. 


THE COURT: Agreed. I still see no basis to 


object at this point. I don't know what the Government 
is going to ask him. 

MR. STILLMAN: I would ask for an offer of proof 

I think Mr.Velie knows where he is going. 

THE COURT: Gentlemen, all in good time. 

Next question. 

o I put before you Exhibits 41 and 42, Government 

Exhibits 41 and 42 for identification. Have you had an 
opportunity during the break and before, during this afternoo 
to review those papers, sir? 

A nriefly, yes. 

0 Did you prepare many of the papers that are in 

those binders? 

A I prepared work papers in the binders, ves. 

0 Did you prepare them while you were working for 

Peat, Marwick, Mitchell 6 Company? 

A I did. 

0 Did you have occasion, sir, while working for 


Y 


Y 
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2 

Peat, Marwick, Mitchell s> Company to write off — 


3 

MR. MARTIN: Objection, your Honor. That is 


4 

exactly it. He wants to get something before the jurv that 


5 

he knows he has qot no right to. 


6 

THE COURT: I am not so sure. 


7 

MR. VELIE: May I — 


8 

THE COURT: Gentlemen, just a moment, please. 


9 

I am not so sure that is true at all. Apparently you object 


10 

to any questions of any substance having to do with these 


11 

two exhibits 41 and 42 for identification. 


12 

MR. MARTIN: That is correct. 


13 

THE COURT: Is that so? 


14 

MR. MARTIN: That is right. 


15 

THE COURT: All right. Come up to the side bar 


16 

and I will rule on this in short order. 


17 

(At the side bar.) 


18 

MR. '/ELIE: My offer of proof is this, your 


19 

Honor. This witness wrote off only some five or six months 


20 

after it was written on the famous Eastern Airlines contracts 


21 

as beinq uncollectable. We have the entries of record in 


22 

Peat, Marwick's own papers deleting them from the books. 


23 

T believe according to Mr. Martinh position taken prior to 


24 

trial that we must prove certain contracts including Eastern 


25 

are bad. 
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That is what I an trying to prove. It shows 
a very short period thereafter, taken right out of the 
books after it served its purpose, beauilinn investors into 
thinking it was a r-?al commitment. Tt went on for a brief 
period. It served its usefulness and came immediately out. 

THE COURT: When was it written off? 

MR. VELIE: As of che December '69 audit, which 
is a rump period audit. 

r 

THE COURT: I understand. 

MR. VELIE: Shortly after the '69 year ended. 

THE COURT: What is your objection? 

MR. MARTIN: First let me apolonize, your Honor. 


My objection is this, your Honor: Dennis Kellv pleaded guill 
this Court and stated that at the time that Eastern 


contract was booked he was guilty of a crime because he 
did not disclose to Mr. Natelli and Mr.Scansaroli the fact 
that the commitment that he showed to Mr. Natelli was by 
a side letter \^hich he gave to Mr. Mullen that was cancellable 


at will. 


It seems to me to call a witness who knows nothi 


about the circumstances of the Eastern commitment, knows 
nothing about the services performed by National Student 
Marketing, is not aware of the facts that in the fall of 1969 


National Student Marketing ran into substantial problems 
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v/ith its campus rep system, where they stopped performing-- 
MR. STILLMAN: There is an additional point, 

your Honor. 

MR. MARTIN: — this type of proof is not rele¬ 
vant, your Honor. The fact it was written off could he 
written off for a million reasons. That is no evidence 
that there was fraud and certainly no evidence that my client 
was aware of it at the time in August of 1969. 

THE COURT: I don't know that that is so. Mayjbc 

your client was or was not. 

mr. STILLMAN: The Government knows that and 

the man pleaded guilty before you and said that in open courtj. 

THE COURT: Mr.Stillman, T would remind vou that j 
for many years I am used to people saying things on pleas 
of guilty which I do not think are very impressive. 

Bevond that, even if they are, Kellv has no rightj 
to rule on evidence in this case any more than Cort W. 

Randall or any other defendant in this case. 

I submit to you this kind of argument is 
nonsensical on its face and you are not a nonsensical lawver. 

So please don't interrupt. T am trying to 

find out something else. 

Tr it your position, Mr. Velie, that you wish 

to argue that somehow Natelli and Scansaroli or one of them 
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[ate^ 

participated in this Mnr writeoff? 

MP. VFLTE: No. I don't have any evidence 

one way or theother. What I am trying to elicit — 

MR. STILLMAN: You know Mr. Scnnsaroli didn't 
work for Peat, Marwick. 

THE COURT: You are not helping your client bv 

these interruptions, Mr.Stillman. I insist vou have every 
reason to respect my questions which I am entitled to ask. 

MR. STILLMAN: I apoloqize. 

MR. VEI.TE: The answer to your auestion is no. 

I am not going to establish direct knowledqe of the 
entries here. The point I am operatino on is this, youwil] 
recall, of course, that that EAsternAirlines contract first 
saw the light of day — 

THE COURT: I understand that. 

MR. VE1IE — under peculiar circumstances and 
then very shortly thereafter it disappeared, and we are 
entitled, I helieve, to show that, in fact it aot canceled a; 
Mr. Natelli should have known it wMl, and closed his eyes 
to the true facts. That is a standard of interior and know¬ 
ledge which we are entitled to prove. What we are showinq 
here is what Mr. Martin said that we must show, certain 
contracts are bad. 
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THE COURT: I'm going to listen to this evidence 
without the jury. I think this is the only prudent way. It 
is not that simple perhaps. I think it would help the court 
at least if I listened to it. I assume you can move to this 
swiftly without the usual — 

MR. VELIE: Yes, of course. One further Doint. 

THE COURT: You don't have to argue it. I want to 
excuse the jury. You can argue later. I want to hear a 
voir dire of this man. If you will, go right to the heart 
of the matter. Then we can thrash it out. 

(In open court.) 

THE COURT: Mr. Light and ladies and gentlemen: 

In light of the hour, rather than hold you up, 
this is going to take a little longer than I anticipated 
perhaps. So to be safe, rather than keep you waiting, I'm 
going to ask you to go home now and return tomorrow morning 
at the usual time of 10 o'clock. 

Two points which I made earlier in the trial which 
perhaps bears repeating today. 

Number one, remember, we are beginning to move 
faster now, but we have net heard all of the Government's 
witnesses, let alone any defense witnesses, if th^y are 
forthcoming, and the case is not quite over yet. 

So keep an open mind before everything. 
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Second of all, you remember when you were selected 
I made the point of asking as to whether or not anybody had 
read anything about this case or heard anything about this 
case. At this point I would remind you of that. It is our 
obligation to decide this case solely on the basis of evidenca 
which comes out here in the courtroom, if by change you 
encounter a newpaper article about this case or about the 
company, National Student Marketing, or you happen to hear 
something on the radio or TV, please walk away from it if 
that should happen. 

Verygood. See you tomorrow morning at 10 o'clock. 

Good night. 

(Jury leaves the courtroom.) 

THE COURT: All right, Mr. Velie, swiftly as we 

go. 

UY MR. VELIE: 

Q Mr. O'Connor, did you have occasion to write off 
large portions of the Eastern Airlines commitment? 

i 

A In the work papers which I reviewed there is a 
journal entry in my handwriting that does effectively do that. 
Q Is that entry number 24? 

A i believe so. 1 

0 You will find references to it in both Exhibit 41, 
and 42, is that correct? 
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A Yes. 

Q Other contracts were written off? 

A Yea. 

Q All right. 

An additional item of information, if you know. 

At that time or at or about the time that you caused that wri 
off to be made, did the company abandon its system of booking 
contracts in progress? Did you understand that to be the 
case? 

THE COURT: Do you understand what he's asking 

you? 

THEWITNESS: Yes. He asked me before. 

Gt*. 

MR. MARTIN: 4tot a head start, your Honor. 


THE COURT: All right. 

A I don't recall it. From looking at the work pape 
there are references to change in the accounting system. 

Q Let me ask you: 

Does that refresh your recollection or is it just 
something you have read? 

A It is something I read in the work papers. It is 
something I read in the newspaper yesterday. 

Q Fully 4 >art from that, having read thos4 things, 
does it bring to life a recollection of something you once 
knew? 
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this subject and that is this: Since we have so clearly 

framed the issue, I would ask your Honor to ask Mr. Velie that 
if he intends to bring in some witness to come around this 
present ruling in some other way, that we initially do that 
outside the presence of thejury to avoid any entanglement 
on what is obviously a very serious issue insofar as we 
are concerned. 

THE COURT: That is fair enouqh. In fact, 

T would break it down even further. I would think that 
Mr.Velie ought to, and I suspect he would in any event, let 
you and Mr. Martin know in advance, even in advance of the 
Court, what his plans are, and then, since we have been 
alerted to the problem in detail by this voir dire, T would 
see no harm in your suggestion that we conduct the whole 
thing by a voir dire. 

ME.MARTIN: Fine. Thank you, vour Honor. 

THE COURT: All right. Very good. See you in 

the morning. 

(Adjourned to Thursday, October 31, 107 4, 
at 10:00 A.M.) 
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UNITED STATES OF AMERICA 

vs. 74 Cr. 43 

ANTHONY M. NATELLI and 
JOSEPH SCANSAROLI 

October 31, 1974 
10:00 a.m. 

(In the robing room.) 

THE COURT: Gentlemen, as I understand it, both 
defense counsel do not want me to do, which I would do if you 
asked me to do, is to individually question each juror about 
the article which appeared in the Wall Street Journal the 

I 

day before yesterday, October 29. 

In other words, as I see it, the first question is 

whether or not you would like me to question the jury, and 

. 

the way I would do it would be to have them each come in here 
individually in your presence and I would ask them suitable 
questions about that. 

But I gather you thought it over and don't want 

i 

that done at least now. 

MR. MARTIN: THat's correct, your Honor. I think 
at this tine we do not want that done. I think maybe if the 
facts develop that this was definitely something coming from 
a government representative, we may want to reassess the 
situation at that time. In and of itself I think at this 
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point we would not want to alert the jurors to this article 
at this point. 

MR. STILLMAN: I concur, your Honor. 

THE COURT: All right. 

I gather that there is something, however, that 
either defense counsel or government counsel feel should 
be done in other directions. 

Would you care to state what that is? 

MR. MARTIN: Yes, your Honor. I think at this 
point in time, given the article, a clear indication that th 
source of the quote was a government-official, that we 
should procure an affidavit from each of the people a 
with this case in the Securities and Exchange Commission and 
in the U. S. Attorney's Office as to whether or not prior 
to the eppearance of this article they discussed the matter 
with Mr. Andrews or anyone else associated with thfj Wall 
Street Journal. 

I think otherwise you would have a case of the ma 
investigating himself in effect, and I think that this way 
we will have a record of who did talk to Mr. Andrews upon 
which we can decide what is the best way to proceed after 
that. 

It is not a great burden. I think any affidavit 
would be no more than a page and a half probablv. 
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THE COURT: Mr. Velie, you obviously want to 
respond to that. 

MR. VELIE: Yes, I certainly do. Apparently the 
game here is to take the position that this is not important 
enough to ask any single juror if he has seen it or if he 
has been affected by it or to ask i? anybody has seen anythin] 
in a general way, but more or less to harrass the government 
during the trial, make it conduct investigations and put out 
affidavits when the natter is not material enough in the 
defendants* view even to ask the jury. 

I think it is plainly unfair. If at any point 
it turns out some juror's perception of the case has been 
affected, it will be time enough to ask questions how about 
who is at fault. If nothing has been done that the defense 
thinks may have affected the case, I think it is unfair to 
put the Government to all this scrambling and so on. I res 
resist doing it at this time. 

If anything turns out, obviously it will be worth 
going into in whatever detail may have to be done. 
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THE COURT: I take a somewhat middle ground. 

First of all, I don't think that the defense 
is seeking to harass you. If they are, infact,I would not 
permit that as such. 

What I think is significant here is that if that 
article is to be believed, somebody violated the free press 
fair trial guidelines which were promulgated some years ago 
in the Justice Department and applied to all criminal cases 
in the United States Courts,as I understand it. 

Now, I don’t believe there is any indication 
particularly that any representative of the United States 
Attorney's office was involved in this. 

On the other hand, I don’t think the Court can 
condone this kindof statement which I believe on its face, 
if m*de, clearly violates the spirit if not the letter of 
that set of guidelines.. 

It may be, of course, that it wasn't a Justice 
Department lawyer or agent, it may have come from some 
other agent. I suppose we would have to think of the 
Securities and Exchange Commission. 

My understand is that the New York office 
of the SEC has had nothing to do with this case;that it is 
the Washington office,is that so? 

MR.VELIE: That is so,your Honor. 
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THE COURT: Yesterday I suggested, and I not 
only suggest, I direct that Mr. Rakoff, whose burdens may 
be considerable,but they are not as considerable as yours, 
Mr.Velie,from what I can see, try to find out for the Court 
just what the Justice Department's position in Washington 
is on this, and the Washington- office of the SEC. 

I recognize that one could say that amounts to 
allowing the culprits to conduct their own investigation. 

Maybe,but we have got to start somewhere. This 
doesn't mean it is going to be the end of the matter. 

MR. VELIE: Your Honor, we have anticipated, 

perhaps, understood you last evening to require this and 
have already made a formal request to the SEC to find out 
who, if anybody, has communicated anything to the press. 

I can't imagine the Justice Department in 
Washington had anything to do with this. 

I will also check with them. 

THE COURT: I wish that that could be done and 
I want to be understood as directing that it be done. 

MR. VELIE: Very well. 

THE COURT: There is some other problem. We 
will proceed a pace, gentlemen!?^ I am not saying this is 


am not saying this is 


the end of the matter. We may have to indulge in other 
techniques before w* are done, but for the start that is 


SOI rut** OISTPiCT COUNT REPORTERS US. COURTHOUSE 

•Ol.fr •Iff »••!*». >i • £> t . 



1 

gab-3 875 

2 

enough. 

3 

Now, I am going to instruct this jury that 

4 

by reason of an evidentiary ruling of the Court out of their 

5 

presence the witness O'Connor has been withdrawn. His 

6 

testimony will be disregarded, and that is all I intend to 

7 

say. 

8 

MR. VELIE: Thank you, your Honor. 

9 

On that subject I have thought about your ruling' 

10 

last evening. I am going to try to come about it a different 

11 

way. I will have a written offer of proof to submit. I 

12 

hope — 

13 

THE COURT: I don't want to prejudice that. 

14 

You can do anything you want. 

15 

My ruling as to O'Connor stands. 

16 

MR. VELIE: Fine. 

17 

THE COURT: I am glad we conducted a voir dire 

1 

18 

because what he said on voir dire turned out in my judgment 

19 

| 

at least to be extremely important. So at least you under¬ 

20 | 

stand me to that extent,I trust. 

21 1 

All right. 


MR.MARTIN: Your Honor, on that subject I would 

23 

just like to qive to the Court, which might be helpful, a 

24 

copy of the memorandum in those work papers, the Wharton 

25 

memorandum to which Mr. O'Connor referred, since I understand 
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that Mr.Wharton called me last night after Mr.Velie 
called him and said he is going to be here tomorrow. 

So there is an issue that your Honor will 
have to confront again. 

THE COURT: Thank you very much. 

I unfortunately in a fit of optimism apparently 
scheduled some hearing this morning, which I had lost track 
of, which is my fault. I am going to have to consult with 
the lawyers. I will apologize to the jury for the delay, 
which is my fault. 

If you will indulge me a few moments. 
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(In open court; jury present.) 

THE COURT: Good morning. Mr. Light and ladies 
and gentlemen, I apologize to you and to the litigants and 
the lawyers. The delay was my fault. I encountered an 
application which I didn't expect in another case and it 
took me this time. 

So I apologize to you all. 

Now, Mr.Velie, before you begin I should also 
announce to the jury that last evening after you left the 
Court made a ruling which you should know about. 

For technical reasons I have stricken the testi¬ 
mony of the witness Mr. O'Connor, who was just beginning, 
as you know, before you left last evening. So his testi¬ 
mony is now withdrawn andout of the case and you should dis¬ 
regard it. 

All right, Mr.Velie. 

MR. VELIE: Thank you,your Honor. 

If the Court will bear with me for a moment, 
we are going to read testimony this morning and I am loaning 

counsel one of my copies. 

Your Honor, if the Court permits, with us 

this morning is Assistant United States Attorneys Thomas 
Fryman, who will be reading the answer voices, and I am 
going to askMr.Fryman simply to sit onthe witness stand as 
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an aid to the jury in distinguishing between questions 
and answers as they are read. 

May I proceed,your Honor? 

THE COURT: Surely. 

MR. VELIE: Mr.Fryman, would you please take 

the stand. 

Ladies and gentlemen, in connection with grand 
jury testimony of the defendants Scansaroli and Natelli, 
a portion of which will be read to you this morning, 
the Government and the defendants have stipulated that 
each of the defendants, each of them, appeared in the grand 
jury room without counsel, it being a requiranent of grand 
jury proceedings that the witness appear without counsel, 
and each defendant was advised of his constitutional rights, 
including the right to leave the room to consult with counsel. 

r 

and the right to remain silent. 

Mr.Fryman, wouldyou please turn to Mr. 
Scansaroli's grand jury transcript. Pages 54 through 59. 

MR. MARTIN: Your Honor, so the record is 

clear, I would note my objection to reading Mr. Scansaroli's 
testimony. 

THE COURT: Yes, for the reasons you have 

already urged, I assume. 

MR. MARTIN: That is right, your Honor. 
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THE COURT: The ruling still percains. Exception 

to the defense. 

MR. VELIE: Mr. Fryman,we will begin at Line 
17. I will read the questions which were put by Assistant 
United States Attorney Harold McGuire, andyju,sir, the 
answers of the defendant Mr.Scansaroli. 

Page 54 . 

MR. STILLMAN: Mr.Velie, could you just note the 
date of the appearance? 

MR. VELIE: Yes, of course. October 31, 1973. 

% 

I will be the McGuire voice, you theSCansaroli voice. 

"Q Can you tell us in general what role you had in 
preparing the National Student Marketing figures that were 
contained in this proxy statement? 

"A At this point we had to consolidate a lot of 
figures. They were going to acquire four companies. We 
had to come up with pro forma statements consolidating those 
four companies with other companies in National Student 
Marketing. 

"This was for, I believe, five years plus a short 
period from their last fixcal year to the end of May. It 
was my job,with help, to get these figures up from the 
various locations. 

"They had subsidiaries throughout the country 


I 
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and put them together and coming up with trial balances, 
eventually coming up with financial statements. 

"Q There are two kinds of financial statements 
shown in this proxy material, if I am not correct, that 
is,if I am not incorrect. 

"First, there are financial statements for 
National Student Marketing Corporation itself, including 
subsidiaries, and financial statements for the various com¬ 
panies which were to be acquired, is that not so? 

"A Yes. 
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2 

"Q In addition to that there are certain socalled 


3 

proforma statements, is that not so? 


4 

"A Yes. 


5 

"Q Can you tell us what a proforma statement l •.? 


6 

"A A proforma statement would show what would happen 


7 

if National Student Marketing was combined with the company 


8 

they were going to acquire. It would show what the situa¬ 


9 

tion would look like if they had acquired it. 


10 i 

’Q Those so-called proforma statements are contained 


11 

at pages 7 through 14 of the proxy statement, is that not a 


12 

fact? 


13 

"A Yes. 


1 

14 | 

"Q In addition to that there is a balance sheet and 


15 1 

various other financial statements for National Student 


16 

Marketing Corporation itself, contained at pages 65 through 


17 |j 

74, am I correct? 


18 

"A Yes. 


19 

"Q And a certification letter for those financial 


20 

statements is at page 64? 

1 


21 

"A Yes. 


22 

1 

Q Also there is a statement of earnir.qs for National 


23 I 

Student Marketing Corporation contained at pages 21 through 


24 

23. 


25 

"A Yes. 

i 



1 
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"Q Those are the statements that you were referring 
to, is that not correct? 

"A Yes. 

"Q First I would like to direct your attention to 
the net sales figure for National Student Marketino Corpora¬ 
tion for the year ended August 31, 1968 which are shown on 
page 21. 

"Now, are those figures the same figures as wer^ 
reported in the certified statement as of the year end 1968? 
"A No. 

"Q what is the difference? 

-vWir 

"A One difference is w l w % on those four contracts 

that we wrote off we adjusted those contracts as of August 

■t-ooc' 

31, 1968. We in fact retroactively adjusted those Pwr con¬ 
tracts. In addition we made a tax adjustment in that year. 

"(j You did that, if I am not mistaken, without 

disclosing to anybody anywhere in those financial statements 

« 

I 

that that is what you were doing? 

"A Yes, that's right. 

"Q It was approximately three-quarters of a million 
dollars in sales that you were writing off, is that not so? 

"A Yes. 

"Q You were also writing off seme corresponding costs 
of sales, is that not so? 
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2 

"A Yes . * 


3 

"Q You were also decreasing the figure for unbilled 


4 

receivables by approximately the same three-quarters of a 


5 

million dollars and decreasing the figures for accrued costs 


6 

on contracts in progress accordingly? 


7 

"A Yes. 


8 

"Q By about a half million dollars? 


9 

"A Yes. 


10 

M Q Was there any discussion between vou and others 


11 

from Peat, Marwick, Mitchell and Company as to whether or not 


12 

you would write a footnote or make some other disclosure that 


13 

you were decreasing sales and accounts receivables bv these 


14 

amounts? 


15 

"A Yes, Tony Natelli and I discussed the exact amount 

• 


16 

of this adjustment on the '68 financial statements and becaus 

£ 

17 

the net adjustment would have no affect or have very little 


18 

affect on the 1968 statement of earnings, we decided there 


19 

was no reason that it should be disclosed. 


20 

"Q In other words, you came to the conclusion that 

| 


21 

because the bottom line didn't change very much there was 


22 

no reason to disclose that you were writina off three-quarter 

3 

23 

of a million dollars in sales? 


24 

"A That's right. In addition, compared to total 


25 

sales it wasn't material either. 
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2 

"Q What was the total sales figure? 


3 

"A After this adjustment, it was $5,799,000. 


4 

M Q And three-quarters of a million you determined was 


5 

not material in comparison with that figure? 


6 

"A It would have been $6,500,000 before adjustments 


7 

and 10 per cent is about $650,000. I think the biqqest reaac 

n 

8 

was that it had no£''effect on the net earnings of the company 

• 

9 

"Q Why was it '4hat this didn't have any effect on the 


10 

net earnings of the company? 


11 

"A Because the adjustment to write off this contract 


12 

decreased income by approximately $188,000and I believe the 


13 

adjustment to reduce the taxes was in that area, T think 


14 

$210,000 or something in that area. 


15 

"In effect we were increasing income by $210,000 


16 

and reducing income by $188,000 for the contracts. So the 


17 

net difference was immaterial. We decided not to adgust 


18 

the statement of earnings or not show it in a note that they 

| 


19 

were adjusted. 


20 

"Q Was that decision discussed in your presence with 


21 

any of the management from National Student Marketing Corpora 

- 

22 

tion? 


23 

"A I don't recall. I don't think so, but I can't 


24 

recall if it wa 


25 

"0 That was a decision that you end Mr. Natelli arriv 
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MR. VELIE: Please turn to page 798, of the 
transcript. I am reading from Line 22, page 79. 

"Q Tell us this. What was your function in the 
preparation for the proxy statement? 

"A I was basically responsible for putting them 
together. I his was a proxy statement here. As you can see, 
there are various types of combinations of figures, notes to 
financial statements, pooling of interests and purchasing 
and various types of accounting procedures that we had to 
gc through to get these financial figures. Basically it was 
my job with the people that were working with me to accumulate 
these figures and adjust them and come out with final figures*. 

"Q What I'm getting at, were you in the charge of the 
operation so far as Peat, Marwick was concerned? 

"A I was the supervisor as far as putting the figures 
together. 

'Q Was there anybody working over you? 

I 

"A No one except the partner. 

"Q Mr. Natelli? 

"A Yes." 

MR. VELIE: That completes the reading as of 
now of portions of Mr. Scansaroli's testimony. 

Please turn to the testimony of Mr. Natelli in the 
other book on November 23, 1973, page 41. 
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MR. MARTIN: May I just raise a question? I 
take it that is all of Mr. Scansaroli you are reading 
today? 

MR. VELIE: That is all I will read of Mr. 
Scansaroli's testimony today. 

MR. STILLMAN: I assume this next readina, your 
Honor, is being offered with respect to Mr. Natelli and no*- w 
respect to Mr. Scansaroli. 

THE COURT: I assume so, too. 

MR. STILLMAN: I object. 

THE COURT: You object for the reasons already 
adverted to earlier? 

MR. STILLMAN: Precisely, sir. 

THE COURT: Same ruling. 

However, it should be understood that each one cf 
the defendant's testimony is being only offered as against 
him, not as against both defendants. 

MR. VELIE: Mr. Fryman, I will read from line 4 
of Mr. Natelli's transcript. You will please be Mr. Natelli, 

I will be Harold McGuire, the Assistant United States Attorney 
in the grand jury room: 

Q I would like to show you, sir, a document," marked 
in this proceeding ?adies and gentlemen, as Exhibit 17, 
Government's Exhibit 17 in evidence, "and ask you whether 
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2 

that is a document that comes from your personal files of 


3 

Peat, Marwick, Mitchell and Company? 


4 | 

"A Yes, it is. 


5 

"Q Exhibit 17 in evidence is a proof of the financial 


6 

statements which were to be put into the proxy statement, is 


7 

that not correct, sir? 


8 

"A Yes, a portion of them, yes. 


9 j 

”Q Is the handwriting on this printers proof your 


10 

handwriting, sir? 


11 

"A Yes, it is. 


12 

"Q There's a datecn the first page, August 9, '69. 


13 | 

Is that approximately the date wnen you received the printers 

1 

14 

proof? 


15 

"A I believe so. 


16 i 

1 

"Q Now, August 9, 1969 was a Saturday, sir. Can you 


17 

tell us whether you received that document on a Saturday? 


18 ! 

"A It could well have been. If it savs August 9, 


19 ! 

I assume that I did. It v&s not unusual for me to work on 


20 

Saturdays. 


21 

"Q I see. After receiving that printers proof did 

| J 

22 

you have occasion to discuss its contents with others in your 


23 

firm? 


24 

"A Yes. Certainly it was still a working document at 


25 

this time and would have been subject of additional work and 


1 
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discussions with Mr. Scansaroli, who was working with me as 
well as Mr. Otkiss, who is the SBC reviewing partner in our 
Philadelphia office at the time. 

"Q Now, I direct your attention, Mr. Natelli, to the 
page which has been numbered 17498, which is page 11 of the 
printers proof. 

"Do you see that, sir? 

"A Yes, I do. 

"Q Now, page 11 consists among other things, of a 
reconciliation of the amount of sales that the company had 
originally ordered in 1968 with the 1968 fiqures that were 
to be reported in the proxy statement, is that not fair? 

"A Yes, it is. 

"Q And the figure for the amount of sales originally 
reported was $4,989,446, am I correct? 

"A Yes. 

"Q That's the figure for sales that was contained in 
the company's annual report to stockholders, isn't it? 

"A Yea. 

"Q All right. Now, following that there is the note 
tion which is crossed out on Exhibit 17, retroactive adjust¬ 
ment for contract losses, note C, and the entry, A minus 
figure of $70,200. Do you see that, sir? 

"A Yes, I do. 

SOUTHERN DlSTI ICT COURT REPORT CMS. U.S. COURTHOUSE 
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"Q Who crossed out that entry on the document that 
you have in front of you? 

"A I believe I did. 

"Q Was it $70,200 figure represent^inq the adjustment 
for contract losses a correct figure? 

"A No, it was not. It was a portion of the total 
amount of adjustments that were required. 

"Q In fact, 70,200 was the amount of the Llsterine 
contract alone, wasn't it? 

"A Yes, it was. 

0 Now, it is a fact, Mr. Natelli, that the adjustment 
that were made retroactively to the 1968 sales figures con¬ 
sisted of three other Ron Michaels commitments which had been 
discovered to be no good in addition to the Listerine conroit- 
ment, isn't that right? 

"A Yes, it is. 

"Q Can you tell us why those three other contracts 
totaling some $678,000 in sales figures were not included 
as part of the adjustment on this printers proof? 

A I can explain why I think it may have happened 
based on looking at the figures in the work papers in referr¬ 
ing this document within the past 24 l urs, but I cannot tell 
you exactly why it happened because I don't know exactly why 
it happened. 
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2 "Q Do you remember calling the error to anyone's 

3 attention? 

4 "A I can't recall directly, but yet I must have. 

5 For example, when I was discussing this item with Mr. Otkiss 

6 in Philadelphia, I am quite sure I would have told him 

7 the full background of the Ron Michaels contracts which are 

8 involved and the tax adjustment which is also involved. 

9 That would have involved discussing the amount of the con- 

10 tracts as well as gross profits. 

11 | "0 But it is a fact, isn't it, Mr. Natelli, that 

12 the $678,000 adjustment instead of being reflected on the 

13 | proper line in this proof is netted with the sales figures 

14 for pooled companies reflected retroactively, isn't that 

15 I right? 

16 ’’A Yes, it is. 

17 "Q And so where the sales figure for the pooled 

18 companies that National Student Marketing Corporation 

19 | had acquired since August 31, 1968, should have been more 

I 

20 than $7 million, it was in.fact reflected on this proof as 

21 $6,389,464, isn't that right? 

22 "A Yes, that is correct. 

23 "Q And it wasn't disclosed in that printer's proof 

24 that the adjustment to NSMC' s own sales figures should be 

25 a figure approximating three-quarters of a million dollars, 
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not $70,000? 

"A That is correct. 

"Q Now, on the basis of discussions with Mr. Otkiss 
and on the basis of your own difficulty in finding an 
appropriate way to describe the retroactive adjustments, 
did you and Mr. Otkiss conclude that it was proper simply to 
omit any mention of them in the proxy statement? 

"A Yes, it is correct. I would add that an addi¬ 
tional consideration was our feeling that the net amount 
of the adjustments was immaterial. 

"Q The net amount being an effect of some $21,000 
on the profit and loss statement for the year ending August 
31, 1968, is that it? 

"A That is correct. 

"Q So on the next version of the financial state¬ 
ments the entry for retroactive adjustment for contract 
losses and the accompanying footnote were eliminated en¬ 
tirely, is that it? 

"A That is correct, sir. 

"Q And the entire $750,000 adjustment was included 
as a subtraction from the sales of the pooled companies 
reflected retroactively, is that it? 

"A That is correct. 

«q So the sales of the pooled companies were under- 
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stated by approximately $750,000 and the retroactive 
adjustment to NSMC sales wasn't shown at all? 

"A That is correct." 

MR. VELIE: That completes today's reading of 
the portions of the grand jury transcript. 

(Pause.) 

MR. VELIE: Your Honor, the Government calls 

John T. Johnston. 

JOHN T. JOHNSTON, called as a witness 

by the Government, having been first duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. VELIE: 

Q Good morning, Mr. Johnston. 

A Good morning. 

Q Would you be good enough to tell us for whom 


you work . 

A I work for the National Railroad Passenger 

Corporation, commonly known as Amtrak. 

Q Amtrak. Was there a time when you worked for 

Peat,Marwick, Mitchell & Company? 

A There was. 

Q InWashington, D.C.? 

A That's correct. 
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Q 

What did you do for Peat, M&jwick? 

3 

A 

I was on the accounting staff. 

4 

Q 

What we call staff accountant, is that correct. 

5 

or did you 

have a managerial rank? 

6 

A 

I did not have a managerial rank. 

7 

Q 

What was your rank in the firm, let's say. 

8 

in the fall 

of 1968, do you recall? 

9 

A 

Fall of 1968 I was a senior accountant. 

10 

Q 

A senior accountant? 

11 

A 

Yes. 

12 

Q 

In the fall of 1968 did you have occasion to 

13 

work for some time on Peat, Marwick, Mitchell's enagament 

14 

with the National Student Marketing Corporation? 

15 

A 

I did. 

16 

Q 

Was that an audit for the year ended August 

17 

31, 1968? 


18 

A 

That's correct. 

19 

Q 

Who was the partner in charge, as yourecall? 

20 

A 

Mr. Anthony Natelli was the partner. 

21 

Q 

Do you see him here? 

22 


MR. MARTINS The identification is conceded, 

23 

your Honor 

» 

e 

24 

0 

Was there someone above you also on that audit? 

25 

A 

There was. 
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Q Who was that? 

A Mr. Joseph Scansaroli. 

Q Do you see him here? 

MR. STILLMAN: The gentlemen certainly know 
each other, your Honor. We concede that. 

A I do. 

MR. VELIE: The identifications are conceded. 
Very well. 

0 Do you recall if Douglas Oberlander also worked 


on that audit under you? 

A He did. 

Did you work on what was called the audit progra 
while you were working on that audit? Did you have a 
function concerning the audit program? 

A I am not sure that I understand the question. 

Q First of all, I am going to hand you Government 

Exhibit 4C in evidence. See if you can identify this bi- der 
(handing). 


A This appears to be the general binder for the 
August 31, 1968 audit. 

Q All right. Why don't you look in there and 
see if you can find what is commonly called an audit program 
A There is. 

Did you have some function with respect to 
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that audit program when the audit began or when you worked 
on it? 

A I have signed off a number of the steps in 
this audit program. 

Q Was it one of your functions to examine the 
audit program and modify it where needed? 

A That is correct. 

0 That was your function? 

A That is correct. 

Q The audit program, is it fair to say, is a 
printed sheet of steps to take in lots of audits, it fits 
lots of different audits for lots of different companies, 
is that right? 

A It would be. 

Q And that you can modify it for the special 
needs of the company whose needs are not met by the general 
steps on the audit program, is that correct? 

A That is correct. 

Q So one of your functions being to modify that 
program, if necessary, refers to the need to change it 
if there was any special steps that ought to be taken, is 
that correct? 

A That's correct. 

0 Did there come a time whsn you left work on 
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that audit prior to the completion of the audit? 

A Yes. 

Q You left to work on other matters? 

A Yes,sir. 

0 When was that, if you recall? 

A I don't recall the specific date. I think the 
time records which had been made available to you probably 
indicate that. 

Q We have time records inhere, don't we, at 

I 

1499? I am referring, of course — 

MR. STILLMAN: Mr.Velie, I am straining. 

Q 1499 of 4C indicates the time records, is that 
correct? 

A That's correct. 
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Q Can you consult that and tell us what 
appears to be the last week in which you put any input 
into the audit? 

A That would be the week ended October 25. 

Q 1968? 

A 1968. 

Q Some time during the week ended November 25 

you ceased your functions in that work, is that correct? 

A That's correct. 

Q Do you recall if there was anything on the 

general audit program concerning unbilled accounts receiv¬ 
ables? 

A To th9 best of my recollection, there was not. 

Q It was your job to modify it, is that right? 

MR. STILLMAN: Repetitious, your Honor. 

THE COURT: I don't understand the question. 

Was your job modified? 

MR. VELIE: I did not make myself clear. 

MR. MARTIN: I also think he misstates the 

testimony. 

THE COURT: We are going to get a rephrasing, 

I trust, of whatever this is, so that we can then know 
what it is about. 

Q I think you have already told us that one of 
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2 

your functions was to modify the program where appropriate. 


3 

is that correct? 


4 

A That's correct. 


5 

Q While you worked on that audit program in 


6 

that capacity did you have occasion to modify the program 


7 

to include any steps for unbilled accounts receivable? 


8 

A I did not. 


9 

Q I ask you, do you recall during the time that 


10 

you worked on that audit that there was any mention or 


11 

work, to your knowledge, having to do with unbilled accounts 


12 

receivables? 

’ 

13 

A There was not. 


14 

Q Would you please turn to Page 1535 and 36 of 


15 

Exhibit 4C. 


16 

Is that a portion of the trial balance? 

• 

17 

A It is. 


18 

Q For the year ended August 31, 1968? 


19 

A It is. 


20 

Q That portion of it, is it set up in your hand- 


21 

writing? 


22 

A A large portion of it is, yes. 


23 

Q Can you tell from the date when you set that 


24 

up? 


25 

A The work paper is dated October 14, 1968, which 
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is most likely the date that I set it up. 

Q Also on that page are adjustments, is that 
correct, to the trial balance? 

A There are. 


Q Are those entered in other people's hand? 


Some of them. 


MR. STILLMAN: Excuse me. I don't mean to 


interrupt you, what page is that? 

MR. VELIE: 1535, 15 36. 

THE COURT: And the exhibit number? 

MR. VELIE: 4C. 

Q Can you tell if there are adjustments in 

that binder on that page referring to unbilled accounts 


receivables? 


in yours? 


There are. 


Are those in somebody else's handwriting or 


Yes. 

I can't understand your answer. Is it in somebcpl 


else's handwriting? 


Yes. 


Q Was that, if you know, done after you left? 

A There is no indication on this paper on which 
I could tell the date of that posting. 
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Q I believe you have told us that you knew of no 
work being doneon unbilled accounts receivables, is that 
correct? 


Mil. STILLMAN: Repetitious. 

MR. MARTIN: Objection, your Honor, to the 
constant repetition of prior testimony. 


THE COURT: I would agree that this has been 
asked and answered. 


MR. VELIE: Very well. 

0 The adjustments, in any event, were made some 
time after you set up the page, is that correct? 

MR. STILLMAN: I object to the form of the 

question. 

THE COURT: No,I will allow that. 

THE WITNESS: Would you please repeat the 

question? 

Q Were the adjustments made some time after you 
set up the page? 

A Yes. 

Q Did you have occasion to travel out of the 
country some timein the year 1969? 

A I did. 

0 Do you recall when you returned? 

A To the best of my recollection, it was approx- 
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2 

imately the middle of August 1969. 


3 

0 August of 1969? 


4 

A Yes. 


5 

0 Do you recall doing some work on the proxy 


6 

statement for National Student Marketing after you returned? 


7 

A I do. 


8 

Q Do you recall in particular — you may set 


9 

aside 4C now if you wish. 


10 

Do you recall having occasion on or about the 


11 

evening or night of August 14 to spend virtually all night 


12 

at the Peat, Marwick, Mitchell office in Washington? 


13 

A I recall having spent one complete night at 


14 

the offices. I don't recall the specific date. 


15 

Q Some time after you returned in August, is 


16 

that the idea? 


17 

A That is correct. 


18 

Q What were you doing there? 


19 

A I wao acting more or less as anchor manfor 


20 

Mr. Natelli, who was at the printer's office, in case 


21 

there was any information which he required out of the work 


22 

papers. 


23 

Q Did you receive a telephone call that night. 


24 

if you recall? 


25 

A To the best of my recollection, there was one 
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call that night. 

Q Are you able to tell us who called and what 
was said? 

A I believe it was Mr. Natelli who called me 
that evening. 

Q Do you remember what you said to him and what 
he said to you? 

A At this point I am afraid I can't remember what 
was said over the phone. 

Q In your capacity as working with respect to 
that proxy statement, are you able to tell us who it was 
who inserted numbers and so on from the work papers into 
the proxy statement figures for National Student Marketing? 

MR. STILLMAN: I have some difficulty with 

the form of the question, your Honor. 

THE COURT: I must say I am going to sustain the 
objection. You are going to have to specify. 

What documents are you talking about? 

MR. VELIE: Very well. 

Q Mr.Johnston, there were various work papers 

relating to preparation of the proxy statement, is that 

correct? 

A Yes. 

Q Calculations of various kinds leading to 
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figures which were to be published in the proxy statement, 
is that correct? 

A Yes. 

Q Do you recall whose function it was to take 
numbers from the working papers and actually do the numbers 
in the proxy statement drafts, place them in there as being 
the numbers which were to appear? 

A My contact with the proxy statement and the 
work that was being done on the proxy statement, to my 
knowledge, Mr.Scansaroli was inserting the numbers in the 
proxy draft. 

Q I place Government Exhibit 21 before you, 

Mr. Johnston, and ask you this question: 

I am at Page 3120 of Exhibit 21, gentlemen. 

Are you able to tell us whose handwriting appear 
at Page 3120, if you know? 

A I believe this is Mr. Natelli's handwriting. 
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time. 


MR. VELIE: Gentlemen, I offer page 3120 at this 


MR. MARTIN: Your Honor, this is a matter I 
discussed with Mr. Velie before and told him I would like an 
opportunity to take ut> with the Court outside the presence of 
the jury. 


I don't think that it lends anything to this wit- 
ness' direct examination other than the fact that he has iden 
tified Mr. Natelli's handwriting. 

THE COURT: If I understand you — 

MR. VELIE: That's all right with me. 

THE COURT: — you would like to defer on the 
question of whether or not this page is admissible? 

MR. MARTIN: That's right. 

THE COURT: All right. Is that all right with you 

Mr. Velie? 


MR. VELIE: Absolutely. 

THE COURT: All right. 

MR. MARTIN: There is no question it is in Mr. 
Natelli's handwriting. 

Q Do you recall having a further function in connec¬ 
tion with the year end 1969 audit at National student 
Marketing Corporation? 

A The calendar year ended — 
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Q No, sir, the fiscal year which ended 8-31-69. 

A I did. 

Q When, if you can fix the time, were you working 
on that audit work? 

A Well, I was working on this subsequent to 
August 31, 1969. 

Q Were you working on it in October, if you recall, 
of 1969? 

A I believe I was. 

Q Subsequently, in October of 1969 was Mr. Scan- 
saroli still working at Peat, Marwick, Mitchell and Company? 
A Mr. Scansaroli had left Peat, Marwick, Mitchell 

.. 

somewhere about that period of time. 

Q Where did he go? 

A He went to work for National Student Marketing. 

Q Did you have any function with respect to confir¬ 
mations in the 1969 audit? 

A I did. 


0 Tell the jury please what confirmations are. 

A A confirmation can — it can take several 

forms. It is an attempt to verify an item throuqh an out¬ 
side source, a third party. 1 

• » 

0 Sort of a little investigation to see if thinqs 
are what they appear to be, is that right? 
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A That's correct. 

Q Did you do any confirmations of unbilled accounts 
receivables at that time? 

A I did. 

Q How did you carry out your confirmation task, sir, 

what was it that you did. with respect to the unbilled 
accounts receivables? 

A With the unbilled accounts receivables, we 

attempted to obtain positive confirmations on 100 per cent 
of the unbilled receivables. 

Q You tried to make sure that 100 per cent of them 
were okay, is that correct? 

A That's correct. 

Q What procedure did you follow? 

MR. MARTIN: Objection, your Honor. We kent 
getting these summaries of the witness' testimony. I think 
the witness speaks quite clearly. What he says is this. I 
see no reason for Mr. Velie to keep repeating what the wit¬ 
ness says and I object to that procedure. 

THE COURT: I assume he will take heed from now 

on. 

Next question. 

0 What procedure did you follow? 

A Well, the first step was to draft up a format 
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* 1 

which we 

wanted to use to confirm these unbilled receivables. 


3 j 

Q 

What is a format? 


4 

A 

This is the form of the correspondence that we wan 

t 

- 1 
3 

to uno. 



6 

Q 

Were you confirming these in writing? 


7 

A 

Yes. 


8 

Q 

Did you do any telephonina to confirm? 


9 

A 

I did not. 


10 

Q 

What did you do with the format or the written 


11 

confirmations that you got up, designed? 


12 

i 

You prepared a format, I believe you have told us. 


13 

is that 

correct? 


14 

A 

That’s correct. 


15 

0 

What did you do with the confirmations which you 


16 

had prepared? 


17 

A 

Well, once the confirmations were prepared we kept 


18 

those under our control until they were placed in the mail. 


19 

Q 

Will you explain to the jury what that means. 


20 

keeping 

the conformations under your control? 


21 

A 

Well, either myself or one of my assistants would 


22 

have hand carried those confirmations and see that they were 


23 

placed in the mail. 


24 

Q 

How were they to be returned? 


25 

A 

They were returned directly to the Peat, Marwick, 
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2 

Mitchell offices. 

3 

Q Rather than let's say, to the client. National 

4 

Student Marketing, is that the idea? 

5 

A That's correct. 

6 

Q Had you had any discussions with anybody as to 

7 

these procedures? 

8 

A I had discussed the procedures which we were 

9 

gcing to follow with Mr. Natelli. 

10 

Q Tell us if you can the approximate date of your 

11 

discussion with Mr. Natelli. 

| 

12 

A I couldn't give you an approximate date on that. 

13 

Q Was it prior to your having carried out the con¬ 

14 

firmation procedure? 

15 

A Yes. 

16 

Q Was anybody else present, if you recall? 

17 

A To the best of my recollection, no. 

18 

Q Tell us then what Mr. Natelli said to you and 

19 

you said to him at that time? 

20 

A Well, we had discussed the procedures which we 

21 

wanted to follow inconnection with our audit of the unbilled 

22 

receivables. 

23 

Q See if you can tell us what Mr. Natolli was sayinc 

24 

and what you were saying, rather than just the subject matter, 

25 

A Mr. Natelli indicated that he wanted to follow a 
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procedure of positive written confirmations on the unbilled 
receivables. There were several other audit steps which he 

wanted us to perform in connection with these unbilled 
receivables. 

Q What is a positive confirmation? 

A A positive confirmation requests a written reply. 
If it is — a written reply, period, as opposed to a negative 
confirmation, in which you would only request a reply if 
there is something wrong with the information in the confirms 
tion. 

Q This is to provide you with a greater degree of 
certainty thatvhat you are confirming is so, is that correct?j 

A That's correct. 

Q Did Mr.N'atelli tell you why he wanted you to use 
this certain method? 

A Mr. Natelli explained that certain contracts which 
had — were on the books as of August 31, 1968, had subse¬ 
quently had to be written off because there had — because 
they were not valid contracts. 

Q Did he explain to you what confirmation system had| 
been used in 1968? 

A To the best of my recollection, we didn't discuss 
what had been done in 1968. 

MR. MARTIN: Your Honor, I hate to be the one to 
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raise this, but I can't hear the witness. 

Could you speak up, Mr. Johnston, please. 

THE WITNESS: Yes, sir. 

A To the best of my recollection, I don't believe 
we discussed what audit procedures had been followed in 
1968. 
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Q Did there come a time when you had occasion to 
work on a so-called comfort letter? 

A There did. 

Q Would you please tell the jury what a comfort 
letter is? 

A A comfort letter is a — it is a letter of assur¬ 
ance which is normally provided subsequent tc a time when 
you have completed your work on a set of financial statements 
in which you take a more current look or what has taken placej 
with the company from the date of the financial statements to 
see that there — that nothing has taken place which would 

i 

affect the financial statement. 

Q All right. 

Do you recall who asked you to work on the com¬ 
fort letter question? 

A To the best of my recollection, I believe Mr. 
Natelli. 

Q Mr. Natelli? 

A Right. 

Q Was this a comfort letter with respect to the clos 

ing of the Interstate National Corporation acquisition by 
National Student Marketing? 

A That's correct. 

Q Do you recall the date when it was to close? 
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MR. VELIES May we stipulate that is October 31, 

1969? 

MR. MARTIN: I have no problem with that. 

MR. VELIE: Counsel and I agree that the closing 
was to be October 31, 1969. 

Do you recall when you spoke with Mr. Natelli with 
respect to the comfort letter? 

A I cannot recall the exact date. 

Q Let me ask you this: Was it an unusually short 

time prior to the closing — 

MR. MARTIN: i object to the characterization, 

your Honor. 

THE COURT: Yes. I sustain that as to form. 

J was it a short or long time before the comfort 
letter was to come out? 

A To the best of my recollection, I believe I 
learned of the comfort letter approximately a week before 
the letter was due. 

Q In your experience and in your view, was that an 
unusually short time — 


MR. STILLMAN: I object to that, your Honor, can 
we perhaps lay a foundation as to how many comfort letters 
and whatever? 
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THE COURT: I would think that maybe that might nof 


be a bad idea. 


t. 


MR. MARTIN: I'm sorry, your Honor. 

THE COURT: I said I would agree. We don't know 


if he worked on any others. So we have to know that before 
we get to this, Mr. Velie. 

Q Are you s certified public accountant? 

A I am. 

q How long have you been a certified public account¬ 


ant? 


I passed the November 1968 exam. 

By my calculations that is roughly six years, is 


that right? 


That's correct. 

And before that were you an accountant before you 


were certified? 


I was. 


For how long? 


I have been working in 


accounting since 1963, 


Since 1963? 


Yes. 


Is that 11 years? 


MR. STILLMAN: We know it is 11 years, Mr. Velie. 


THE COURT: Yes, dispense with that. 
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Q Tell us, did you study accounting in school? 

A I did. 

Q Where was that? 

A American University. 

Q Did you major in accounting? 

A I did. 

Q Did you receive a degree? 

A I did. 

Q You had occasion to work on matters concernino 

comfort letters other than this one time? Have you had 
that opportunity? 

A I believe there was one other ennagement which 
I had worked on which comfort letters were involved. 

Q You heard about comfort letters before now in your 
studies and in your experience as an accountant, is that 
correct? 

A That's correct. 

MR. MARTIN: I think I have heard enough, your 
Honor, to say I object to it. 

MR. VELIE: I haven't quite finished. 

MR. MARTIN: He's had one comfort letter before 
that. ' 

MR. VELIE: He's also had -- 

THE COURT: Gentlemen, please. Let's not argue. 
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You say you want to ask another question. Please 
do. 

Q Apart from the one that you yourself worked on, 
have others been worked on either under your supervision 
or to your knowledge? 

A Would you please repeat the question. I am not 
sure I understand it. 

THE COURT: I think it might be wise if you 
rephrase it, too. I don't blame the witness. I am a little 
confused too. 

Q Apart from the one that you have told us you 
worked on yourself, were you aware of other comfort letters 
in the course of your work experience and studies? 

A I think, as I have already stated, I know what 
a comfort letter is. 

Q Yes. 

A And, yes. Peat, Marwick handled other clients in 
which comfort letters were involved. 

Q Were you aware of the work going on around you 
with respect to those comfort letters, whether or not you 
yourself worked on them? 

A I'm afraid I don't understand your question. 

As I have already said, I am aware that Peat, 
Marwick had other clients in which comfort letters were 
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involved. 

Q Did you talk to the accountants who were workinq 

i 

on those frorr. time to time? 

MR. MARTIN: I object. 

THE COURT: Sustained. I think wo have heard 
enough, Mr. Velie. I will sustain the defense's basic objec¬ 
tion. 

Q Did you find that you had ample time, in which to 
do your comfort letter review in the amount of time given 
to you? 

MR. MARTIN: Objection. 

THE COURT: First of all, we don't know what he di>1 

I 

including review. I don't think that's an appropriate 
question at this point. 

I 

MR. VELIE: Very well. 

Q What was it that you did? j 

A Well, at this point in time I was workina on the ! 

fiscal year August 31, 1969 audit. In relation to the com- ^ 
fort letter itself, I went to the work which we had done, th? 
work on the August 31, 1969 audit and reviewed the information 
which we had put together at that point in time to determine j 
if anything had taken place which should be taken into con¬ 
sideration of the comfort letter. 

Q All right. 
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Tell me, what was it, if anythincr, that Mr. NatellfL 

j 

told you when he asked you to do the comfort letter? 

A To the best of my recollection, Mr. Natelli indi- 1 
cated that we had the comfort letter to put toocth^r and 
asked if anything had taken place since May 1, 1969 which 
affected the financial position of National Student Marketing! 
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2 

A All right. Do you recall if he said anything 

3 

else? 

4 

MR. MARTIN: Could I have what the witness said 

5 

in response to th*t your Honor? 

6 

THTS COURT: You have to allow the questioner 

7 

a free hand here. 

8 

MR. MARTIN: I object to the form of the ques- 

9 

tion. I thought the proper form generally was, what did 

10 

he say to you and wha t did you say to him? 

11 

THE COURT: I got the point, Mr. Martin. Please 

12 

understand me. I am saying at this point if the questioner 

13 

wishes to do something else, you will still get your chance. 

14 

in any event, we may get to it. Let’s move along, Mr. 

15 

Velie. 

16 

MR. VELIE: Very well. 

17 

0 What was it that yousaid to him and he said to 

18 

you? Give us the entire conversation when he asked you 

19 

to do the comfort letter. 

20 

A I can't recallthe specifics of the conversation. 

21 

° Oive us what you do recall. 

22 

A To the best of my recollection, v/hen Mr. 

23 

Natelli mentioned the comfort letter to me and asked if there 

24 

was anything which had taken place since May 1 — since 

25 

May of '6fi, which affected the financial statements — 
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0 May of '69? 

A I beg your par Ion, '69. 

Q Right. 

A There were certain items which I felt we should 

consider mentioning in the comfort letter. 

Q Let me see if we are talking about the same con¬ 
versation. I believe I had asked you your conversation witl 
Mr. Natelii when he asked you to do Lhe comfort letter. 


A Right. 

0 All right. Are you talking about that time? 

A T am. 

o All right. What did Mr. Natelii say to you and 
what did you say to him? !Iad you found adjustments by that 
point? 


MR. STILLMAN: I am a little confused, your 


Honor. 


MR. VELIE: So am I. 


THE COURT: One thing at a time, Mr.Velie might 


minimize the confusion. 


MR. VELIE: Very well. 


n Tell me, were there other conversations with 
Mr. Natelii concerning this comfort letter between when he 
assigned you and until after you finished your work on it? 
A I can't recall any other direct contact that I 
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had with Mr. Natelli. 

Q So you had one conversation with him that you 

recall? 

A Right. 

0 Tell us what you said to him and what he said 

to you? 

A I would have to give you a qeneral -- 

0 Any way you like. 

A — summary of what was said to the best of my 
recollection. 

0 Pine. 

A Mr. Natelli indicated that we had the comfort 

letter to put out and he asked if there was anything which 
had taken place since May of 1969 which affected the financial 
position of National Student Marketing. 

Q All right. 

A As I recall, when he first mentioned this to me, j 
there were certain items which I felt we should give some 
consiceration to in putting together the comfort letter. 

0 All right. What did he say? 

A Well, I don't recall that we went into specifics 

at that point. 

TUP COURT: Let me see, Mr. Johnston. 

You say that Natelli asked you to advise as to 
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/ 

. c 


whether or not there was anythinq that happened since 
the end of May of '69 that might affect the financial condi¬ 
tion of the company. You then tell Ub that you mentioned 
certain items. 

Can you tell us what those items were that you 
called to the attention of Mr. Natelli? 

THE WITNESS: The items which I thought we 
should qive some consideration to were — there were certain 
unbilled receivables which had been written off on clients' 
books in August of 1969. There were some charges against 
additional paid in capital for acquisitions which had never 
taken place. 

The third item was an adjustment of deferred 
costs in relation to the PI programs. 

° Ts it your testimony that you told these things 
to Mr. Natelli on the day that he assigned you the task? 

A No, sir. What I have said previously is that 
I don't recall havinn discussed these specific items with 
Mr. Natalli at that time. 

0 I see. 

A But that when he indicated that we had to put out 

a comfort letter ar.d take a look at any transactions which 
may affect — maybe should have affected the financial 
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position of National Student Marketing at May 1969, these 
were items which I felt we should give some consideration 
to in putting together the comfort letter. 

0 The question I have fcr you is, that was your 
consideration and what you felt. 

Did you tell Mr. Natelli in your conversation 
with him of y our then feeling on the day that he assigned yoi 

A I seem to have a hard time getting this point 

across. 

0 I am sorry. 

A I do not recallhaving discussed these items with 

Mr. Natelli at that point in time. 

0 Fine. 

I 

THE COURT: Did there come any point in time that 
you did mention these to Mr. Natelli? 


THE WITNESS: I do not recall having talked 
directly with Mr. Natelli about these items. 

THE COURT: Did you talk to anybody about them? 

THE WITNESS: Yes, sir, I talked with Mr. Cologtt. 


J 


0 Who is Mr. Colotfna? 
s^fia 


A Mr. Colo^fia was, I believe, at that point the 

manager in charge of the National Student Marketing engagement 
0 All right. What did vou tell Mr. Coloj^na? 

A Mr. Colo fata and I discussed these items which 
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w 2 felt should be mentioned in the comfort letter. 

0 All riqht. 

Did he say something to you at that time? 

MR. MARTIN: Your Honor, I think I willobject 
on the hearsay qround. 

THE COURT: Yes, I would think that is probably 
correct, Mr.Velie. 

MR. VELIE: Very well. 

THE COURT: In other words, as I understand your 
position now, Mr. Johnston, you say that you recall Natelli 
directing you to participate in drafting of a comfort letterj 
you recall further that you thouqht there were certain 
items which were important as affecting the financial 
condition of this corporation, but you say you did not mentiij 
those to Mr. Natelli but rather you mentioned them to this mar 
called Coloflfna^, is that substantially correct now that you 
have thouqht this over? 

THE WITNESS: That is correct. 

THE COURT: All riqht. 

THE WITNESS: I cannot recall discussing the 
specifics v/ith Mr. Natelli. 

THE COURT: Just to make sure, I want to know 
one more time. 

Did you discuss in words or in substance 
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generally the three matters which you just summarized for 
the Court and the jury with Anthony Natelli? 

THE WITNESS: To the best of my recollection, I 

d id not. 

THE COURT: All right. 

0 Can you tell us, if you can recall, c^* have you 
told us the amounts of those three adjustments? 

MR. STILLMAN: As they were ultimately determined? 
0 You determined that there should be three adjust¬ 
ments, is that correct? 

THE COURT: Mr.Velie, I am goinc to treat that 
as an objection. You are missing a few things still. 

Let's regroup here. Think about what this man 
has just told us. Start afresh. 
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0 Did you do some work after you spoke to Mr. 
Natelli? 

A I did. 

0 Did you find any areas which you thought should 

require adjustment? 

A I did. 

0 What were the areas? 

A These areas were — there were some unbilled 

receivables which had been written off on the client's 
books in August of 1969, there were deferred costs relating 
to the PI programs, there were some costs in relation 
to acquisitions which had never been consummated which 
were charged against additional paid in capital. 

0 Do you recall the size of the items in dollar 
terms that you found? 

A As I recall, the unbilled receivables amounted 

to 200,000, the deferred costs amounted to 500,000, and 
the charges to additional paid in capital amounted to 84,000 

O I now show you Government Exhibit 34 for identi¬ 

fication at Page 3276. First of all, can you identify 
the binder? 

A This is the liability and P & L binder for the 

August 31, 1069 audit. 

0 I have directed you to Page 3276. Is that a 
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paqe that you performed some work or analysis on? 

A It is. 

MR. MARTIN: Could we have a minute, Mr. Velie, 
to get that page? 

MR. VELIE: Yes, of course. 

MR. STILLMAN: If I understand our previous work:, 
arrangement on these binders, if I have any objection I am 
to speak as a particular page is identified. Of course, 

I have no objection to the authenticity of Government 
Exhibit 34. I do object to the relevance of this testimony 
insofar as it relates to Mr.Scansaroli. 

THE COURT: Since I am not privy to what this j 
page says I am unable to intelligently rule on your objection 
if that is what it is. 

MR. VELIE: Perhaps a question will straighten 

"tfcis out. 

UlVs 

THE COURT: see. 

o Mr. Johnston, is Page 3276 a schedule you used in 
arriving at the comfort letter adjustment concerning unbilled 
accounts receivables? 

A It is. 


MR. VELIE: At this point I offer the page and 
would ask you to read to us your findings with respect to 
unbilled receivables. Tell us first, did you find that 
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2 

certain unbilled receivables should be declared bad in a 


3 

comfort letter? 


4 

MR. STILLMAN: Your Honor, the problem I have 


5 

with this, I have been sitting listening to the comfort lettei 

• 

6 

I have an idea what happened at that period of time. The 


7 

evidence has shown Mr.Scansaroli was no longer working for 


8 

Peat, Marwick, Mitchell. I object to this insofar as it 


9 

relates to him. 


10 

THE COURT: May I ask, Mr. Johnston, is there an} 

t 

11 

indication on Page 3276 when you did the work and performed 


12 

the adjustments which apparently are shown there? 


13 

THE WITNESS: This work paper is dated 10/24/69. 


14 

THE COURT: All right. Now, Mr.Velie, are you 


15 

offering this page as to each defendant or one defendant? 

% 

16 

What are you doing? Would you mind enlightening me? 


17 

MR. VELIE: I believe it is relevant as to both 


18 

defendants, your Honor. 


19 

THE COURT: Sir? 


20 

MR. VELIE: I believe it is relevant as to both 


21 

defendants. 


22 

THE COURT: I am going to receive it as to the 


23 

defendant Natelli and I am only going to receive it subject 


24 

as to Scansaroli because you are going to have to advise 


25 

me as to just why this is. 
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MR. VELIE: Very well. 

0 Have you listed there the contracts which you 
found to have been written off and should be included as 


part of the comfort letter adjustment? 


Well, this is a listinq of the contracts which 
had been written off on the client's books. 


It is an analysis of the figures in the client's 


books. 


0 And you listed them there in your schedule, is 
that correct? 

A That's correct. 

0 And used that schedule to determine what should 

go into the comfort letter, is that correct? 

A That's correct. 
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Q Do you see there whether or not you listed a con¬ 
tract for Schick? 

A I have a listing for Schick Safety. 

Q In what amount? 

A 30,000. 

Q When was that contract booked, if it indicates 


there. 


A It was on the client's books a3 of August 31, 


1968. 


0 Do you have listed there a contract with a com¬ 
pany called Bizaar? 

A Bizaar Products. 

0 In what amount, sir? 

A $5,580. 

Q When was that booked by National Student Marketing 

if you can tell? 

A It was on their books at August 31, 1968. 

Q Do you have a contract for a company called 

Gossard? 

A Yes. 

Q That is on your schedule? 

A Yes. 1 

Q In what amount, sir? 

A 53,774. 
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Was that on the books at August 31, 1968 also? 
It was. 

A contract for a company called Faberge? 

Yes. 

In what amount? 

53,775. 

Was that on the company's books at August 31, 


It was. 

A contract for a company called Campana? 

Yes. 

The amount? 

MR. MARTIN: The contract amount? 

MR. VELIE: Contract amount. 

The contract amount was —— which one are we on? 
Campana. 

53,775. 

Was that on the company's books in August 31, 1968: 
It was. 


Do you see any contracts there for Barnes-Hind 


Corporation? 


Yes. 


Q In what amounts? 

A 47,850. 
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2 

Q Do you see another or is that the only one you 

1 


3 

have? 


4 

A There is a second one here for 26,200. 


5 

Q Were those two on the company's books at August 


| 

6 

31, 1968? 


7 

A They were. 


8 

THE COURT: Incidentally, let me correct a ruling 


9 

I made here a moment ago. I am receiving this portion of 


10 

Government's 34 which has been offered so far as to both 


11 

defendants. Exception to you and your client, Mr. Stillman. 


12 

MR. STILLMAN: Thank you, your Honor. 


13 

Q Do you find a total on that page of the contracts 


14 

which you found should go into the comfort letter adjustment? 

1 

15 

Have you totaled them there? 


16 

! 

A The whole page? 


17 

Q The ones that you felt should be adjusted in the 

1 

18 

comfort letter, have you totaled those? 

1 

19 

A Yes, I took a total rounded to the thousand. 


20 

• 

Q How much? 


21 

A 372,000. 

1 

22 

Q Are there other contract write offs shown on that 


23 

page? 


24 

Are there other contract write offs apart from th* 


25 

comfort letter adjustments? 
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2 

A Yes. 

3 

Q I show you Government's Exhibit 52 for identifi¬ 

4 

cation. 

5 

Are you able to identify that, sir? 

6 

Let me show this to counsel, Mr. Johnston. 

7 

THE COURT: Mr. Velie, you are showing counsel 

8 

and the witness Government's 52. 

9 

MR. VELIE: Yes, your Honor. 

10 

THE COURT: For identification? 

11 

MR. VELIE: Yes, your Honor. 

12 

Q Are you able to identify Government's Exhibit 52 

13 

for identification? | 

14 

A Yes. | 

15 

Q What is it? 

16 

A I believe this was a work paper which we had pre¬ 

17 

pared in putting together figures for the comfort letter. 

18 

Q Can you tell us whose handwriting that is? Is it 

19 

yours? 

20 

A Some of it is mine, yes. 

21 

Q Is some of it somebody else's? 

22 

A Yes. 

23 

0 Whose? 

/ 

24 

A I believe it is Mr. Colon's. 

25 

Q Mr. Cologne was your supervisor in the comfort 
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2 

letter 

function, is that correct? 

3 

1 

A 

That's correct. 

4 


MR. VELIE! I offer it. 

5 

1 

| 

THE COURT: Is there any indication of the date 

6 

when that was prepared, Mr. Johnston? 

7 


THE WITNESS: No, there is not. 

8 


THE COURT: Do you have any recollection as to the 

9 

date or 

period when that was prepared? For example, was it 

10 

prepared within the week that you have already told us about? 

11 


THE WITNESS: Yes, sir, it was. 

12 


THE COURT: All right. The latter part of October, 

13 

in other words. 

14 


i 

THE WITNESS: Right. 

15 

Q 

Was it prepared before October 31, which was the 

16 

date of 

the closing? 

17 

A 

Yes. 

18 

Q 

Did you and Mr. Cologna or you or Mr. Cologna 

19 

prepare 

a comfort letter in draft? 

20 

A 

I believe Mr. Cologna did. 

21 

0 

Was that also prior to the closing of October 31? 

22 

A 

Y •* ». 

23 

Q 

If you recall, was it the day before? 1 

24 

A 

That I couldn't say. 

25 


MR.\ELIE: There is a pending offer. 
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• •- • 

(In open court, jury present.) 

THE COURT: All right, Mr. Velie. 

MR. VELIE: There's a pending offer, your Honor, 
Government's Exhibit 52. 

THE COURT: Any objection to the proferred 52 
for identification? 

MR. MARTIN: I have no objection with the excep¬ 
tion of one tag that appears thereon, your Honor. It 
was not there in 1969. 

MR. VELIE: The tag is not offered. 

THE COURT: Then I would suggest you remove it. 

MR. VELIE: Very well. 

i 

THE COURT: All right, 52 will be received. 

(Government's Exhibit 52 for identification, 
received in evidence.) 

Q Mr. Johnston, I'm going to put Government's Exhibit 
34, portions of which are now in evidence, back in front of 
you and ask you to turn to page 3276, which is the page 
you have been telling us about. 

That page totals, does it not, certain of the 
1968 unbilled accounts receivables which were written off 
apd scheduled thereby you, is that correct? 

A That's correct. 

Q What is the total of 1968 contract write offs 
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xx 


2 

• 0 

(In open court, jury present.) 

3 

THE COURT: All right, Mr. Velie. 

4 

MR. VELIE: There's a pending offer, your Honor, 

5 

Government's Exhibit 52. 

6 

THE COURT: Any objection to the proferred 52 

7 

for identification? 

8 

MR. MARTIN: I have no objection with the excep¬ 

9 

tion of one tag that appears thereon, your Honor. It 

10 

was not there in 1969. 

1 

11 

MR. VELIE: The tag is not offered. 

12 

| 

THE COURT: Then I would suggest you remove it. 

13 

MR. VELIE: Very well. 

i 

14 

THE COURT: All right, 52 will be received. 

15 

(Government's Exhibit 52 for identification, 

16 

received in evidence.) 

17 

Q Mr. Johnston, I'm going to put Government's Exhib: 

18 

34, portions of which are now in evidence, bauk in front of 

19 

you and ask you to turn to page 3276, which is the page 

20 

you have been telling us about. 

21 

That page totals, does it not, certain of the 

22 

1968 unbilled accounts receivables which were written off 

23 

apd scheduled thereby you, is that correct? 

24 

A That's correct. 

25 

Q What is the total of 1968 contract write offs 
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2 

shown on 

that page? 


3 

A 

Approximately 732,000. 


4 

Q 

i 

Turn place to page 3242. There's a marker there 

5 

for you. 



6 


Is page 3242 another page which you prepared? 


7 

A 

It is. 


8 

Q 

It shows certain additional contracts, 1968 con- 


9 

tracts, also written off, is that correct? 


10 


A That's correct. 


11 

Q 

What is the total shown on that page? 


12 

A 

The figure I gave you a minute ago, I already 


13 

included 

a portion of this page. 


14 

Q 

All right. See if you can correct this and give 


15 

us a grand total. Perhaps that’s the simplest thing 


16 

to do. 



17 

A 

I believe the grand total is approximately 1.4 


18 

million. 



19 

Q 

$1,400,000 of 1968 contracts written off as of the 


20 

date of that paper at least, is that correct? 


21 

A 

That's correct. 


22 

0 

What is the date of that paper? 


23 

A 

One is 10-26-69. The other is 10-24-69. 

\ 

24 

Q 

The write offs on 3242, pace 3242, can you tell 


25 

[ 

when they 

were written off? 
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2 

A 

No, I cannot. 

3 

| 

Q 

Can you tell what contracts they are? 

4 

A 

t 

Yes. 

5 

Q 

Please do. 

6 

A 

Clairol, Cheesborough Ponds, Ban Deodorant. 

7 

0 

All right. 

8 


Are there dates indicating the date of write off 

9 

of the contracts on page 3276? 

i 

10 

A 

There are. 

11 

Q 

I believe you have told us that the ones in the 

12 

comfort 

letter adjustment were written off in Auoust of 1969, 

.3 

is that 

correct? 

14 

A 

That's correct. 

15 

Q 

What about the others, when were they written 

16 

I 

off? 


17 

A 

February '69, April of '69. 

18 


MR. VELIE: You may inquire, gentlemen. 

19 

CROSS EXAMINATION 

20 

BY MR. MARTIN: 

1 

21 

Q 

Good morning, Mr. Johnston. 

22 

A 

Good morning. 

23 

Q 

Mr. Johnston, you and I have met before, have we 

24 

not, sir? 

25 

A 

i 

We have. 
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A That’s correct. 

* 

Q And do you recall, sir, whether prior to the 
time you ceased work on the audit of August 31, 1968 you had 
occasion to have a conversation with Mr. Kurek in which he 
toldyou that there was some money that was not on the books 
of the National Student Marketing Corporation? 

A There was such a conversation. 
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Q There came a time you told us where you spent 
a night in the offices of Peat, Marwick s. Mitchell in 
Washington while others were at the printer, is that correct? 

A That is correct. 

j 

0 Did you also tell us that on that occasion you 

had at least one phone call that you remember from Mr. Natelli 

A Yes. 

0 Was that in the middle of the nicht, sir, as you 
recall it? 


A It was. 

Q How are you able to recall some, five years later 
that that call came in the middle of the ni^ht? 

A Because I was asleep on his couch when the 

caul 

aid- came. 

0 Prior to the time that you were asleep on his 
couch, earlier that evening you had been working at the Peat 
Marwick, Mitchell office, is that correct? 

A That's correct. 

o Were others working at that office with you? 

A They were. 

o Was one of those people Douglas Oberlander? 

A I believe he was one of those, 

o Mr. Johnston, you tell us, sir -- one further 


v 
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?ab-2 Johnston-cross 

question on that subject. 

The niqht that Mr. Natelli and Mr. Scansaroli 
were at the printer's, did you have in the Peat, Marwick 
office all of the work papers that related to the proxy? 

A I did. 

o Can you tell us, sir, while you were with Peat, 
Marwick & Mitchell, when footnotes were being nrepared to a 
financial statement that had both text and then there were 
numbers inserted in that text, and if a partner drafted 
a footnote, would he generally put in the numbers or would 
that be done by somebody else? 

A That would normally be done by -omebody else. 

0 That would be somebody below him on the staff, 

is that correct? 

A That is correct. 

MR. MARTIN: Mr.Velie, could we have all of the 
Auqust 31, 1969 work papers? 

(Pause.) 

MR. MARTIN: Your Honor, I would like to have 

produced by the Government, since all the Peat, Marwick pane 
have been turned over to the Government, the miscellaneous 
work paper binder for the period Auqust 31, 1969. T will 
proceed by marking a portion, your Honor, of that that T hnv 

MR. VELIE: It will help ur. if you gave us the 
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2 

stencil numbers. 


3 

MR. MARTIN: 0671, theonly portions I am directl 

5’ 

4 

concerned with at this time, throuqh 8674. 


5 

(Pause.) 


6 

MR. MARTIN: Can we mark this, please, as the nex 

»• 

7 

Natslli exhibit. 


XXX 8 

(Defendant Natelli Exhibit N was marked for 


9 

identification.) 


10 

0 I show you, sir,what has been marked as Natelli 


11 

Exhibit N for identification and ask you il' you can identify 

h«*.handwriting of the note that appears on that exhibit? 


12 

j 


13 

A It appears to me like Mr. Natelli's handwriting. 


14 

0 And attached to that note, and that note is 


15 

addressed to by Bill — do you know who Bill is? 


16 

A Most likely Bill Colo^fia*. 


17 

0 And he was the supervisor in charge of the 


18 

8/31/69 audit, is that correct? 


19 

A That is correct. 


20 

0 And attached to that exhibit are certain pages. 


21 

* c 'i r f can you identify those? 


22 

A Yes. This is the tailored audit program for the 


23 

unbilled receivables and for the deferred costs on the PI 


24 

program. 


25 

i • 

0 And so everybody — 


1 
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MR. VELIE: Excuse me. Do you nind showing 

t hat to me? 

MR. MARTIN: Be with you in just a moment. 

MR. VELIF: Very well. 

0 The unbilled receivables and the deferred costs, 
hose were the two major items that went into your comfort 
letter, is that correct? 

A That is correct. 

MR. MARTIN: Your Honor, at this time I offer 


Defendant Natelli Exhibit N for identification in evidence. 


I will show it to Mr.Velie. 


(Pause.) 


THE COURT: What would you call this document 


that you have just identified? 


THE WITNESS: That is a tailored audit program. 
THE COURT: Tailored audit proaram. 


MR. VELIE: Just one second. 


VOIR DIRE EXAMINATION 


BY MR. VELIE: 


0 Mr. Johnston, see if you can tell us when this 
thing was prepared, Natelli Exhibit N. 

A There are no dates on it. 

o Are you able to tell us anyhow when it was 
prepared? 
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A This note? 

Q Yes. 

A No,I can•t. 

Q Have you ever seen the original of which this 

is a copy before, if youcan recall. 

MR. VELIE: I will object at this time and per¬ 
haps wait for another witness who can tell us something 
about it. 

MR. MARTIN: One further question under voir 

dire, if I may, your Honor. 
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2 

BY MR. MARTIN: 


3 

* 

0 The note which appears on the top refers, does 


4 

it not, to the attached schedule, is that right? 


5 

MR. VELIE: YOur Honor, this witness has never 


6 

seen this before. The note refers towhatever it refers to. 


7 

I don't believe he can really tell us anything about it. 


8 

MR.MARTIN: Your Honor,perhaps it would be 


9 

helpful if I let the Court look at the exhibit. 


10 

THE COURT: I am going to sustain the objection 


11 

simply because at this point I don't see that it bears 


12 

any relation to the witness' testimony, except he has been 


.3 

able to identify the document, and I certainly make this 


14 

ruling without prejudice to renewal at some later time on 


15 

the defense case or whenever. 


16 

Q Without covering the first page,sir, the attach- 


17 

ments, wouldyou tell the ladies and gentlemen of the jury 


18 

what they are? 


19 

MR. VELIE: Excuse me. Are you showing him 


20 

N again? 


21 

MR. MARTIN: That is correct. 


22 

MR. VELIE: I believe that we have already hear< 

l 

23 

that he has never seen this before and therefore I object 


24 

to it. 


25 

MR.MARTIN: That is what I am trying to clarify. 
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2 

Mr. Velie. 

3 

Q Have you seen,sir, did you see at the time — th 

4 

is a copy — the originals of those last three pages of 

5 

Exhibit N, which is a four-page document? 

6 

A I have. 

7 

Q Can you tell the ladies and gentlemen of the jury 

8 

what those pages are? 

9 

MR. VELIE: Which pages now? 

10 

MR. MARTIN: Everything from the cover down. 

11 

MR. VELIE: You mean from 72 down? 

12 

MR. MARTIN: That is correct. 

13 

A This is an audit program which was developed 

14 

specifically to review the unbilled receivable type of con¬ 

15 

tract* and the deferred cost on the PI program on National 

16 

Student Marketing's books. 

17 

Q How did that schedule come to be prepared. 

18 

that program? 

19 

A This is a result of my discussions with Mr. 

20 

Natelli as to what audit steps we wanted to perform in 

21 

connection with our 8/31/69 audit of the unbilled receivable 

22 

type of programs and the PI programs. 

23 

MR. VELIE: Excuse me. Do I understand that you 

24 

now recognize the document? 

25 

THE WITNESS: I recognize the attached pages. 
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MR. VELIE: I have no objection to them at all. 

MR. MARTIN: I don't want to fool Mr.Ve.lie. He 
does not recognize the top page, your Honor. 

MR. VELIE: I didn't understand that. Whatever 
he recognizes is fine with me. 

MR.MARTIN: You do object to the other paqe. 

MR. VELIE: To the top page. He has never seen 
it. There is no point in putting it in now. 

MR. MARTIN: Your Honor, I will renew the offer 

of the whole thing, since the top page relates back to the 
document he prepared. 

THE COURT: May I see this again. 

MR. MARTIN: Surely, your Honor. 

THE COURT: The witness apparently now says 
he can recall seeing this. 

This note which is the first page, Mr.Johnston, 
you say that you recognize that in the hand of Mr. Natelli, : 


that so? 


THE WITNESS: That is correct. 


THE COURT: But you have never seen it before? 

THE WITNESS: Not to the best of my recollection. 
THE COURT: Do you know about when it was written: 


I assume you cannot tell us that. 

THE WITNESS: No, I cannot. 
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THE COURT: I think at this stage I am going 
to agree with the Government. N with the note or first 
page redacted will be received without prejudice to a 
renewal of the note later. 

MR. MARTIN: Could I make one comment, your Honor? 

THE COURT: I would rather you not. 

MR. MARTIN: Do we have the oriqinal binder 
here, the one which this was in? 

Perhaps for simplicity we will have this narked, 
if I may, your Honor, this entire binder, as N-l. 

(Defendant Natelli Exhibit Nl was marked 

for identification.) 

Q I put before you what has been marked, Mr. 
Johnston, as Natelli Exhibit Nl for identification and ask 
you, sir, can you identify what that document is? 

Without getting into specific documents, let me 
ask you, are those part of the work papers for the audit 

I 

of August 31, 1969? 

A They do appear to be miscellaneous work papers i 
for that audit, yes. 

0 Vlas it the regular course of business for 
Peat, Marwick 5- Mitchell to prepare work papers during the 
conduct of their audit? 

A It is. 
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2 

i 

MR. VELIE: I believe we have already stipulatec 

I 



3 

that these are business records. 



4 

THE COURT: Yes. Mr. Martin, this is 


/ 

c 



0 

not the problem. I would be glad to enlighten you, but I 



6 

really think you know what the problem is. However, if you 





• 

7 

would like me to repeat myself, if you and your fellow 


Cr- 

8 

counsel come to the side bar I will be glad to repeat myself, 


* 

9 

MR. MARTIN: No, your Honor. I just vented to 



10 

lay a business record foundation. If your Honor doesn't wanl 

■ 


11 

to take it as that — 


n 1 

12 

THE COURT: I don't think there is any dispute. 


. 

13 

I think you and Mr. Stillman have made that clear, I think 

1 

/ 

14 

now Mr.Velie has made that clear. These come from the files 



15 

of Peat, Marwick. No doubt about that, is there, Mr. Velie 

t 


16 

MR. VELIE: None at all, your Honor. We have 



17 

stipulated to it. 



18 

• 

THE COURT: Fine. Let's march on and finish the 

1 



,9 

cross-examination. There will be no prejudice to offering 



20 

this later when we find out when the thing v;a 3 prepared and 



21 

so on. 


X 

22 

MR. MARTIN: I wil 1 then offer the portion 



23 

without the top, the pages that the witness has identified. 



24 

THE COURT: I have already indicated that that 



25 

is received. N with the first or so-called note page 
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Q You say, 
a conversation that 
rect? 


8.*r, that that document was prepared aftejr 
you had with Mr. Natelli, is that cor- 


A That'8 correct. 

Q In that conversation did Mr. Natelli tell you that 
a substantial number of the contracts entered into in the 
P r lor year had been written off during the year ended August 
31, 1969? 

MR. VELIE: I object to the leading at this point 
of this witness. There is no hostility or lack of recollec¬ 
tion shown. 

MR. MARTIN: He is a Government witness that I an 
cross examining, your Honor. 

THECOURT: I am frank to say that I don’t under¬ 
stand the question. Do you understand the question, Mr. 
Johnston? 

THE witness: I would like it to be repeated. 

THE COURT: Certainly. 

Q Prior to the time you prepared that document you 
had a conversation with Mr. Natelli, is that correct? 

A That’s correct. 

0 In that conversation did he tell you that a sub¬ 
stantial amount of the unbilled receivables that had been 
recorded at August 31, 1968, subsequently had to be written 
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off? 


Johnston - cross 


He did. 


Q Did he tell you, sir, that he wantedyou to pre¬ 
pare a program that would take a hard look at the unbilled 
receivables on National Student Marketing's books at August 


31, 1969? 


He did. 


Q And is that the program you prepared pursuant to 


that? 


A It is. 

0 Is that program all in your own hand, sir? 

A It i8TOt. 

Q Are there portions in the hand of Mr. Natelli? 

A There are. 

Q Would you simply identify those portions. I see 
the steps are numbered. Can you give us the numbers that 
represent Mr. Natelli's handwriting? Would the original be 
more helpful to you, sir? 

A I think I can make this out. Steps 8, 9 and 10 
of the fixed feeontract program are. in Mr. Natelli's hand¬ 
writing? 

Q You told us about one conversation witH Mr. 
Natelli before you prepared that document. Did you have anol 


conversation with him after you prepared it in which you showLt 
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him the steps that you were outlining. 

A There was. 

Q Was it at that point that he suocrested and added 
additional steps? 

A Yes. 

MR. MARTIN: May I read, your Honor, from 
defendant Natelli Exhibit N in evidence to the -jury. 

THE COURT: Sure. 

(Defendant Natelli Exhibit N read to the jury.) 
BY MR. MARTIN: 

0 Is that the program you then followed, sir, in 

t 

reviewing the unbilled receivables? 

A That's correct. 

Q I believe Mr. Velie referred you in your direct 

examination to page 3276, sir. You want to take a look at 
page 3276 again. 

Is it fair to say, sir, that you came to nrenare 
what is now page 3276 of Government's Exhibit 34 as pert of 
the steps in following out the program to review unbilled 
receivables? 

A This was not -- this work paper was not a direct 

t 

result of following the program for unbilled receivables. 

Q That work paper was prepared for the comfort 
letter, is that correct? 
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A No. This work paper was prepared to analyze 
an account in the records of National Student Marketina. 

Q As part of your audit review, is that rioht? 

A That's correct. 

Q I would like to ask you a couple of questions 
first about some contracts that Mr. Velie asked you about 
that had been written off on National Student Marketing's 
books. 

One of them was a Campana account end Mr. Velie 
asked you what the gross amount of that account was and I 
believe you told him the gross amount of that contract was 
$53,775, is that correct? 

A That's correct. 

Q He asked you was part of that contract written 
off. He did not ask you, sir, was part of that contract 
collected. Was part of that contract billed, since that is 
the column? 

A It was. 

0 What was the amount billed? 

A 31,875. ' 

U What was the amount written off? 

A 21,900. 

Q Similarly with Uarnes-llind, he askedyou about a 

contract in the gross amount of $26,200? 
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A That's correct. 

Q He did not ask you, sir, whether anyof that 
amount was billed. Was any of that amount billed by National 
Student Marketing? 

A It was. 

U How much was that? 

A 23,800. 

i 

l 

Q How much of that contract was written off? 

A 2,400. 

Q You told us there came a time about a week before 

the comfort letter had to be presented at the closing of the 
Interstate and NSM merger when Mr. Nateili told you about, 
the need for the comfort letter. 

Do you recall that? 

A Yes. 

! 

Q In the normal chain of command, was hher® anvbody 1 
between you and Mr. Nateili on this audit? 

A Yes, Mr. Cologna was. 

Q Were you aware, sir, whether or not Mr. Cologna war 
working on this comfort letter prior to the time that you wet? 
first advised of it? 

' 

A No, I do not know. 

Q Let me show you a copy of Government's Exhibit 25 
in evidence, the National Student Marketing Cornorntion proxy, 
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and reter you, sir, to what is an exhibit to that proxy 
listed as schedule C, and ask you were you aware, sir, 
that pursuant to the agreement between National Student 
Marketing and Interstate National Student Marketing had to 
deliver a proxy statement that dealt with a date not more 
than five business days prior to the effective date, that 
is, the closing date? 

A I was not aware of that at the tine. 
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2 

Q That document, which is in evidence, does reflect. 


3 

does it not, that the comfort letter had to deal with events 


4 

no later than five days prior to closing? 

i 

5 

A That's correct. 


6 

Q ■ I believe you were questioned by Mr. Velie and the 


7 

Court about your conversation with Mr. Natelli concerning 


8 

the need for a comfort letter and also questioned as tc wheth 

K 

9 

or not you advised Mr. Natelli of what you thought the 


10 

areas of adjustment might be. 


11 

Do you recall that? 


12 

A I do. 

j 


13 

1 

Q Do you recall, sir, that you testified before the 


14 

Securities and Exciange Commission in April of 1971? 


15 

A I do. 


16 

Q Do you recall, sir, being asked these Questions 


<n 

and giving these answers, page 190 to 191. 


18 

/ v 

"Q Did you have any discussion about this matter 


19 

. 

with Mr. Natelli, the matter being the information contained j 


20 

in paragraoh 1B2 of the comfort letter? 


21 

"A I had- some general discussion in relation to 


22 

items which I felt should be disclosed in the comfort letter 


23 

with Mr. Natelli but I had no discussion with him after the 


24 

figures was • developed. 


25 

1 

"Q Could you relate your conversation that you had wit 
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Mr. Nate Hi 7 


3 

"A He made me aware of the fact that we would issue 


4 

a comfort letter and ask that I investigate and make a 


5 

determination of what should be disclosed, if anything, in th 

ii: 

6 

comfort letter. Subsequent to that point in time while we 


7 

were still working on the figures, I had a brief discussion 


8 

with him in relation to the items which I had come across 


9 

and thought should be disclosed in the comfcrt letter. 


10 

"Q What was the substance of the discussion? 


11 

'A A3 I recall, I discussed it with him and specified 


12 

that I thought there were problems in relation to old unbille 

d 

13 

receivables, the deferred costs of PI programs and charges 

1 

1 

14 

to additional paid in capital which were not proper. 


15 

"Q Do you recall what Mr. Natelli's position was with 


16 

regard to each of these three items? 


17 

"A As I recall, he was in agreement with me that we 


18 

would have to disclose these items in the comfort letter." 


19 ! 

Do you recall being asked those questions and 


20 

giving those answers in the SEC in April of 1971? 


21 

A I'm afraid I don't recall those specific questions 


22 

and answers at this point. 


23 

0 You did, in fact, testify before the SEC in April 


24 

of 1971? 


25 

A I did. 
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2 

0 Your recollection at that tins, sir, was I take it 

3 

better as to events in 1969 than your recollection is in 1974 

4 

A Yes. 

5 

MR. MARTIN: Your Honor, I wouldoffer that portion 

6 

of the SEC transcript of Mr. Johnston. 

7 

MR. VELIE: It's already been read into the record 

8 

I don't see it needs to be a further exhibit. 

9 

MR. MARTIN: I have no objection if it is con¬ 

10 

sidered part of the record. My problem was with the witness' 

11 

response to the question, to recall that testimony when he 

12 

said no. That's the only reason I'm offerine it. 

13 

THE COURT: I know. As I understand his position. 

14 

he doesn't deny that he gave that evidence. 

15 

MR. MARTIN: Fine, your Honor. 

16 

THE COURT: So the jury has the matter before it 

17 

i 

which I would think would be sufficient unto the dav. 

18 

MR. MARTIN: Could I have Government.'s Exhibit 

19 

26, please, and Government's Exhibit 527 

20 

(Pause.) 

21 

MR. MARTIN: Also, Mr. Velie, I'm going to be 

22 

referring to Government's Exhibit 13. We have 34 in front 

23 

of the witness. 

24 

(Pause.) 

25 

0 Let me put these documents in front of vou, sir. 

I 


| 
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Were you aware or do you recall, sir, whether 
Mr. Natelli was present at the Peat, Marwick offices in 
Washington on Wednesday, October 29 and Thursday, 

October 30, 1969? 

A I do not recall. 

Q Would it refresh your recollection if I told you 
that there had been some testimony that Mr. Natelli was 
out sick during thatperiod? 

A I do recall that he was out sick during that week. 

Q At some point that you were working on the comfort 

i 

letter? 

A That's correct. 
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0 Now, as far as the drafting of the text of the 
comfort letter, do you know who was doing that work? 

I was aware that Bill Cologna had been working 
some on drafting the text. 

0 If you would look, sir, at Government Exhibit 26. 
Do you recall if you have seen that document before? 

A That I cannot recall. 


0 


Both Government Exhibits 26 and 52 refer 


w 

to receivables written off and refer to an amount of $300,00|n 


Do you see that, sir? 

A I do. 

Was that the correct figure for the gross amount I 

I 

of the profit on these receivables that should have affected 
the period May 31, 1969? 


A Our final determination was that that figure 
should be 200,000. 

0 Would you look, please, at the document before you, 
which is Page 3276 again, and tell the ladies and gentlemen 
of the jury how you arrived at the figure of $200,000 as beinc 
the correct figure for the receivables written off? 

A That figure was developed by reducing the total 
receivable written off bythe related accrued costs on those 
ame programs. 

0 What was the gross amount of the receivable 


SOUTHERN OISTR'CT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY 'jCUARC. NEW YORK. N.V. CO 7-4SS0 


gab-2 


Johnston-cross 


962 


written off? 

A * 372,COO. 

Q And the accrued cost? 


A 

0 


166,000. 


So I take it that you rounded that 


number off the 


r 


to $200,000 as the difference between the unbilled receivable 
and the accrued cost? 

A That is correct. 


0 Because that is the amount that would reflect 
on the profit, is that correct? 

A That is correct. 

Q And both Government Exhibit 52 and Government 
Exhibit 26 are in error in showing the amount of $300,000, 
isn't that right? 

A That is correct. 

0 Included in that $200,000 profit that is to be 

written off, you said it goes back to May 31, 1969, with 

commitments from a company known as Syntex, were they not, 
sir? 

A They are. 

O I would like to bring your attention to Page 2666 

of Government Exhibit 13 and ask you, sir, does that exhibit 

v 

reflect the fact that the Syntex commitments reflecting a 
profit of approximately $60,000 had, in fact, been written 
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off in the May 31, 1969 figures that appeared in the proxy? 

A It does. 

0 Does that establish, sir, that the figure of 
$200,000 which you thought was correct for the writeoff of 
unbilled receivables applicable to May 31, 1969 in the 
comfort letter really should have been reduced to 140,000? 

A Yes. 

0 So indeed the figure of $300,000 in Government 

Exhibits 26 and 52 should have been $140,000. is that correc 

A That is correct. 

0 Sir, you referred to an amount of $300,000 of 

deferred costs which at the time you did this review you 
found should have been written off and made applicable to th 
period May 31, 1969. 

Can you tell the ladies and gentlemen of the 
jury what facts youfound that led you to that conclusion? 

A One of the items were some printing charges from 
I.S.Berlin which had not been recorded in the client's 
records on a timely basis and, therefore, had net beem 
amortized over the period of time when revenues were derived 
which related to these costs. 

The other portior^of this adjustment to the 
deferred costs was due to National Student Marketing not 
having written off the deferred cost in a systematic way 
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2 

and had to increase their writeoffs subsequent to May 


3 

1969 which we felt should be thrown back and shown as of May 


4 

1969. 


5 

Q When did these matters come to your attention 


6 

as best you can recall? ^ 


7 

A They came to my attention in connection with my 


8 

work on the August 31, 1969 audit. 


9 

0 Was that in October or what was the month as besl 

► 

10 

you can recall? 


11 

A It was in October of "69. 


12 

0 The time you found these adjustments you later 


13 

determined to be necessary to May 31, 1969, was there any 


14 

indication in anything that you found that anyone at Peat, 


15 

Marwick & Mitchell was aware of these adjustments and the 


16 

need for these corrections prior to the time you found them? 


17 

1 

A No. 


18 

. 

MR. MARTIN:- Would this be a convenient time, 


19 

Judge? I probably would only have about ten minutes. If I 


20 

can organize my thoughts, I will probably live up to that 


21 

estimate. 


22 

THE COURT: All right. Ladies and gentlemen of 


23 

the jury, we will suspend now for luncheon and we will resume 


24 

at the usual 2:15. 


25 

(Luncheon recess.) 
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2 

i 3 

(In open court; jury absent.) 


4 

THE COURT: Gentlemen, can't this wait? We 


5 

spend our time withthe jury sitting, and I don't think that 


6 

is very nice. 


7 

• MR. MARTIN: Your Honor, I just heard from Mr. 


8 

Velie that his next witness after Mr. Johnston, who will 


9 

only take another 20 minutes, is Mr.Wharton. That is the 


10 

only reason I raise it. 


11 

THE COURT: We will face Mr. Wharton if, as 


12 

and when he appears. 


13 

MR. VELIE: He is here in the building. He has 


14 

come from out of town, your Honor. 


15 

THE COURT: I said we will face that problem 


16 

vhen it arises and not before. These anticipatory problems 


17 

are not necessary. 


18 

Let's bring the jury in. 


19 

(Pause.) 


20 

THE COURT: Gentlemen, Mrs. Rosonwald is not 


21 

back apparently from lunch. While we are waiting for her 


22 

perhaps we can save some time in anticipation after all. 


23 

Come up to the side bar. 


2A 

(At the side bar.) 


25 

THE COURT: Mr. Velie, a3 you may recall, this 

• 
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morning Mr. Martin loaned me a Xerox copy of a memorandum 
apparently dated April 16, 1970 by Mr. J.W.W., whom I assume 
is Mr.Wharton. 

MR. VELIE: Yes,sir. 

THE COURT: In substance, is that whatyou are 

going to try to elicit from him? j 

MR. VELIE: I don't need the exhibit itself 

so much as he has refreshed his recollection from it. 

THE COURT: Lkt me make this simpler. He sets 
forth a narrative there. Is that what you, in general -- 

MR. VELIE: No, this is much broader than what 
I need. I am only going to elicit from him fhe testimony 
about the February 18th meeting, February 18, 1970, which in 
four months after theproxy was filed, which he attended. 

THE COURT: What we will do is interrupt and I 

| 

have a voir dire. 

Perhaps I better make it clear to you gentlemen 
once, again because I am not convinced that even the defense 



lawyers understand what concerns me about the O'Connor testi¬ 
mony or this general type testimony. 

The rule of law which the Government seems to be 

f 

alluding to here I have no quarrel with. In other words, 

I disagree flatly with Messrs. Martin and Stillman in their 
apparent argument that anything that happened after some time 
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2 

in October is just not in the case. In my mind that is 


3 

just not so, under the law or anything else. 


4 

However, what does concern me is that the testi¬ 


5 

mony as to the reason why these accounts were written off 


6 

is very important. In O'Connor's case he really didn't knov 

I • 

7 

He told me in response to my question that he never did 


8 

an analysis of the EAL or Eastern contract. Therefore, we 

1 

9 

would be left in limbo with an implication with no nexus 


10 

to Natelli or anybody else at all. 


11 

I am concerned with the possibility that this ma\ 

f 

12 

turn out with Mr. Wharton's evidence. 


13 

MR. VELIE: I believe that it won't, for this 


14 

reason. 

1 

! 

1 

15 

■ 

THE COURT: You don't have to argue that now. 

1 


16 

I am just trying to explain to you. I never have, I 


17 

believe, misunderstood the theory of law that is going on 


18 

here, and it is a theory that is perfectly acceptable in 


19 

routine conspiracy cases or schemes like this alleged in 


20 

Count 2, but that is not the answer. 


21 

MR. VELIE: Perhaps I misunderstood your Honor's 


22 

ruling last nicrht. I rethought the matter and ir. our 


23 

offer of proof I hope that we express ourselves clearly 


24 

j on this. In the offer of proof 1 point out that Mr. 

i 

25 

Wharton does know why there were writeoffs. 

| 
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i 

THE COURT: Yes, but that is only part of the 
problem. As I see it, we are going to have to havo a voir 
d ire. 

What you are really doing here, as I understand it 
is seeking to indicate that what finally happened ir some 
proof that Natelli clearly knew or should have knovm that the 
Eastern account was a phony the moment Cort Randall raised 
it at Pandick Press. 

I will assume arguendo that some events or 

I 

happenings post the end of the scheme here would be relevant I 

i 

to show an individual's state of mine or knowledge or however! 

I 

you want to put it. 

But I want to hear what really wont on at this 
meeting, because if they decided to write it off for reasons | 
which really have nothing to do with the Government’s main 
proof as to the weakness of these unbilled receivables in 
'68 and '69, why, I don't think it is fair to charge that as 
evidence against Natelli. 

MR. VELIE: Allow me to argue exactly to that 
point, your Honor. 

THE COURT: No, no. I don't want you to argue 
because you are not out of court yet. We are going to have a 
voir dire of Mr. Wharton. Then you can arnuo. 

MR. VELIE: Perhaps it would be some assistance 

l 

I 
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in assessing the testimony if I allow as to my theory 
as to why what is coming will be admissible; perhaps not. 

THE COURT: We are held ud by the absence, 
unexplained, of our Juror No. 5. 

MS. SANTANGELO: She is out making a 

telephone call, your Honor. 

THE COURT: Is she back yet? 

MS. SANTANGELO: She passed ne in the hall and 
asked if court had started. 
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MR. VELIE: If I have a moment, I would like to 


take a atab at it. 


THE COURT: All riqht, you stab at it. 

MR. VELIE: Thank you. 

The false statement with respect to the Eastern 
commitment is this: 

Mr. Nateli blandly states in the proxy statement 
that there are earninqs of a certain amount, without disclosir. 
the terrible risk involved in the fact that the company has 
not yet earned anything. The risk can be eventuated by 
almost anvthinq. If the company fails to do its work it 
will not earn its money, and yet the earninqs statement says 
it has earned money. 

Exactly what the risk was eventuated. The company 
failed, through its inability to do the work, to do the 
work, and since the people had never been told there was any 
risk at all, the statement was a false one and a material 
one. 

THE COURT: I understood that lonq ago. Again, 
there is still to be considered, it seems to me, what actually 
were the reasons why the Eastern account four months later 
was written off. 1 

MR. STILLMAN: Eight months later, your Honor. 

THE COURT: I am going from late October. You are 
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right. 

In the sense you mean you are absolutely right. 

I stand corrected, but the actual time is not too important. 

What I am concerned about is there is some evi- 
dence that they decided to write this contract off for 
quite different reasons than I think myself the Government ha 
proved possible that Natelli should have thought about 
August 14 and 15 and later on, when they were — no, on 

“ a* 

August 14 and 15. 

MR. VELIE: My point is that Mr. Natelli knew 
it hadn't been earned. 

THE COURT: I understand your broad point. That i 
why I say I have no quarrel about the theory. What I am con¬ 
cerned about is the facts that flesh out the theory. 


MR. VELIE: Very well. We will await the voir 


dire. 


MR. MARTIN: And I never argue with a Judge when 
I agree with the ultimate ruling. So I have nothing to say 
this time. Judge. 

THE COURT: We will see what haoDens. 

(In open court, jury present.) 

THE COURT: All right, gentlemen. We have lost 
enough time already. Let'* proceed. 

Where is our witness? Do you know where the 
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witness is, Mr. Velie? 

MR. VELIE: He is in the witness room. 

THE COURT: All right. 

JOHN T. JOHNSTON, resumed. 

CROSS EXAMINATION (Continued) 

BY MR. MARTIN: 

Q Mr. Johnston, at the time the comfort letter was 
prepared, you were aware, were you not, of all of the write 
offs of the August 31, 1968 unbilled receivables that you 
testified about here today, were you not, sir? 

A I was. 

Q At that time you were a CPA, were you not? 

A I was. 

Q Did you suggest to anyone at that time, sir, that 
that comfort letter should contain a portion disclosing the 
fact that there had been write offs of these August 31, 1968 
receivables? 

A I did not. 

0 And you worked on the audit of August 31, 1969, 
until its completion, did you not, sir? 

A I did. 

Q Until those financial statements wer' prepared 

and published and Peat, Marwick had signed its report? 

a 

A I was. 
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Q I show you a copy of that report, which I believe 
is 46, a copy of Government's Exhibit 46 for identification, 
and ask you — 

MR.NELIE: 46C, Mr. Martin. 

Q — 46C, and ask you if that refreshes your recol¬ 
lection as to whether or not the final report reflected 
income on the basis of unbilled receivables? 

A The final report did reflect income on the basis 
of unbilled receivables. 

Q What amount was that, sir? 

A income or the amount — 

Q Of the unbilled receivables. 

A The reflected 2.8 million in unbilled receivables. 

Q A portion of that, approximately $900,000, was 
unbilled receivables from W. R. Simmons and Associates, is ncj 
that correct, sir? If you look at the footnote I just 
referred your attention to. 

A That's correct. 

Q So that the parent companies unbilled receivables 
totaled what, sir? Again I think if you look at that same 
footnote — 

A Approximately 1.8 million. 

Q At the time that was prepared did y‘ou suggest to 
anyone that it was improper for National Student Marketing 
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Q The amount originally reported was a million 
seven hundred thousand, isn't that correct, the original 
August 31, 1968 report? 

A That sounds approximately correct. 

Q And the difference is the result of the retro¬ 
active write offs that you have identified previously, is 
that correct? 

A That's correct. 

0 Other than that, is there any footnote in that 
financial statement which you worked on indicating that then 
had been the write off of unbilled receivables about which 
you testified here today? 

A No, there is no other disclosure. 

Q If you felt that such a footnote was necessary, 
would it have been your place to make that fact known to 
Mr. Cologna and Mr. Natelli? 

A It would have been. 

Q Did you do that, sir? 

A I did not. 

0 You told us about a conversation with Mr. Natelli 
just prior to the timeyou prepared your audit program. 

Do you recall testifying about that? ' 

A Yes. 

0 Would you go into the substance of that tonversa- 
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tion again, did Mr. Nate Hi tell you at that time or at 
any other time not to discuss the fact that there had been 
write offs of August 31, 1968 unbilled receivables with 
anyone? 

A He did not. 

0 Did he ever ask you, sir, to cover up anything? 

A He did not. 

Q Did he ever ask you to do anything but an ho lest 
job as a CPA working on this audit? 

A No. 


MR. MARTIN: I have no further questions. 
THE COURT: Mr. Stillman. 

MR. STILLMAN: Just a few, your Honor. 
CROSS EXAMINATION 
BY MR. STILLMAN: 


Q Mr. Johnston, there were some questions asked 
by Mr. Martin concerning the program that you prepared for th 
audit procedures you wero going to follow on the contracts ir 
progress for the August 31, 1969 audit. 

Do you recall that? 

A I do. 

Q Do you also recall that you were called upon to 
identify certain handwriting in the program itself and you 
told us that as to certain of the entries, they had been 


e 
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prepared by yourself and with respect to a couple of entries, 
a couple of the steps that you were to perform, they were 
in Mr. Natelli’s hand. 

Do you recall that, sir? 

A I do. 

Q I would like to ask you whether you recall in 
developing the program speaking to Joe Scansaroli concerning 
the work that you had outlined be done with respect to 
those contracts in progress? 

A I recall that he reviewed the program which I had 
put together. 

Q What is your best recollection with respect to 
whether or not Mr Scansaroli made any written suggestions 

as to steps you should follow in connection with the work you 
were doing? 

A As he suogested. Step 7 here. 

MR. STILLMAN: I'm looking, Mr. Velie, at page 
2763 of Government's Exhibit 35. 


It is this pink sheet and the handwriting 1 throu< 


6 is yours. 


Items number 7 you identify as being in the hand 
of Joseph Scansaroli, is that right? ' 

A That's correct. 

Q Actually Exhibit number 35, page 2763, is, I guesi 
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tha oriqinal of what appears in Natelli Exhibit N, which was 
a copy of it, ia that right? 

A That's correct. 

Q And with respect to 2763 contained in Govern¬ 
ment's Exhibit 35, what you did here was, as you accountants 
call it, you kind of sxgn off or put your initials after you 
did each and every one of the steps which you had outlined, 
Mr. Natelli had supplemented and Mr. Scansaroli had 
supplemented, is that correct? 

A That's correct. 

Q During the time, Mr. Johnston, that you were doing 
the work that you performed on the August 1969 audit, you 
have told us that there came a point in October when Joe 
Scansaroli left Peat, Marwick and went to work for National 
Student Marketing Corporation, is that correct? 

A That's correct. 

Q Where did you do some of the work that you were 
actually doing on this audit? 

A I performed most of the audit work inNational 
Student Marketing's offices. 

Q Was Mr. Scansaroli in or about the place that you 
were doing your work? 1 

I 

A was. I worked in his office most of the time. 

Q You had a desk actually in the same room that he 
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was working in, is that it? 

A That's correct. 

Q Now, Mr. Johnston, one of the things that you 
were doing I gather was looking at these contracts in pro¬ 
gress for the period 8-31-68 through 8-31-69, is that right? 

A That's correct. 

0 Of course you also pointed out to us that some of 
the work that you did during the course of this time was the 
work that you did on the comfort letter, is that correct? 

A That's correct. 

Q Do you recall in the course of doina this work, 

Mr. Johnston, whether or not you had occasion to talk to 
Joe Scansaroli about what you were finding and what you saw 
in the books and records of the company? 

A I cannot recall specific conversations, but during 
this period of time I was in daily contact with Mr. Scansaroli 

and we discussed findings or possible adjustments that we had 
developed. 

Q What did Joe Scansaroli say to any of the findings 
or the things that you were working on in the course of your 
audit work? 

A He was interested in what the adjustments were, 
how we had developed them, what sort of documentation we had 
to support our position. 
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0 Did he say anything to you, sir, vhich indicated 
that he was concerned or apprehensive about the nature of 
the work you were performing? 

A No. 

Q Did he indicate to you anything to the effect that 

you should not perform any of the steps that you were per¬ 
forming? 


A Not at all. 

Q Did he say anything to you, sir, with respect to 
work that you were doing in looking at these contracts in 
progress and the other assets and liabilities of National 
Student Marketing which you considered in the slightest 
bit improper? 

A NO. . 

Q Thank you very much, Mr. Johnston. 

MR. STILLMAN: I have nothing further. 

THE COURT: Mr. Velie. 


the 


i 
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MR. VELIE: I have no questions. 

THE COURT: All right. Thank you, Mr. Johnston 
you may be excused, sir. 

(Witness excused.) 
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MR. VELIE: Your Honor, this brings us up to the 

matter that you wished us to take up separately. 

THE COURT: Mr. Light and ladies and gentlemen, 
since we have a technical problem at this point, I am going 
to ask you to take the afternoon recess early. That would 
give us a chance to get into this matter and then be in a 
position to move forward I trust without any delay when you 
come back. 

Take your recess at this point. 

(Jury absent.) 

MR. VELIE: Mr. Wharton. 

JOHN WHARTON, called as a witness by the 

Government, having been first duly sworn, was examined 

and testified as follows: 

DIRECT EXAMINATION 
BY MR. VELIE: 

Q Good afternoon, Mr. Wharton. Was there a time 
when you were employed at Peat, Marwick & Company? 

A Yes. 

O In Washington, D.C.? 

A That's right. 

I 

0 When was that, sir? 

A In January of '67 until March 26 of '73. 

0 All right. Do you recall working on the calenda 
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2 

year end audit in 1969 for NationalStudent Marketing on beha] 

f 

3 

of Peat, Marwick, Mitchell & Company? 


4 

A Yes. 


5 

THE COURT: What year end was that? 


6 

MR. VELIE: The year that ended 12/31/69. 


7 

THE COURT: I thought we were on a fiscal year 


8 

basis in this company and for the first time we now have a 


9 

year ending at the end of the calendar year. 


10 

Q Mr. Wharton, would you explain why there was 


11 

that chanqe? 


12 

A Just previous to December of '69 there had been 


13 

a merger with a large insurance company in Chicago, Inter¬ 


14 

imJfciwdL 

state rjbosnaiw 1 Corporation, which is by law required to 


15 

be on a calendar year. 


16 

As a result the entire corporation was changing 


17 

its fiscal year to a calendar year. 


18 

Q In that connection you were performing audit 


19 

work for the year ending 12/31/69, is that correct? 


20 

A That's correct. 


21 

Q Calling your attention to at or about February 


22 

18, 1970, did you have occasion at thattime to speak to 


23 

I 

anybody about unbilled accounts receivables? 


24 

A Yes. 


25 

Q All right. Did you have a meeting? 
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A Yes. 

Q With whom? 

A There was Bob O'Connor of my staff, Doug Garrioc); 

of National Student Marketing, Bernie Kurek of National 
Student Marketing and other individuals may have sat in on 
this meeting at various times, including Johnnie Johnston 
of Peat, Marwick. 

Q Mr. Wharton, can youtell us, please, as best 
you recall the conversation there, identifying the persons 
who spoke? In other words, what each person said. 

A Mr.Garriock was in charge of the campus repre¬ 

sentative division of National Student Marketing. !!e was 
headquartered in New York and had come to Washington at 
our request to review various commitments and contracts 
relating to their business. 

Bernie Kurek had in his possession a listing of 
various of these contracts and Mr.Garriock indicated that 
due to difficulties that they had had in the campus repre¬ 
sentative section of the company, that they were going to 
have to reconstitute this section and, in fact, it was 
practically decimated and for all practical purposes were 

going out of business as far as the rumpus rep section was 
concerned. 

In this regard there were a number of contracts 
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Yes,this is a Peat, Marwick audit binder on fixe'J 


fee contracts, unbilled receivables and accrued cost of 


sales. 


The whole exhibit? 


Yes. 


Is the binder? 


Yes. 


is that? 


A1 1 right. The pamphlet I have shown you, wha 


These are the items that were deemed necessary 


to write off our listing of portions of them. 


Is that your copy of Mr. Kursk*s list? Is that 


the idea? 


A Yes, it is. 

0 As far as you can tell, some of the markings in 

the margin, are those markings you saw Mr. Kurek making? 

A Yes, they are 

° All right. Would you read out loud for the Cou 
vhat it is that you are looking at right now. Identify the 


page. 


Yes. It is Page 11. Calendar outline of 


Pastern Airlines 1970 program; r^^ram marked posters, promo 1 :io 
of mid-term Easter vacation travel. 15,000 posters. Total 
commitment is $17,500 delete. 
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0 What is the delete? 

A The delete is Mr. Kurek's notation that this 
program would no longer be fulfilled. 

0 Is it fair to say that that page and other pages 
in that booklet each contain little program descriptions 
of portions of the Eastern Airlines contract? 

A Yes, it is. 

Q And that Mr. Kurek made a mark in the margin 
next to several of them? 

A Yes. 

Q Indicating as to many of them the word delete, 
is that correct? 

A Yes, that is correct. 

0 As to some he wrote okay? 

A Yes, he did. 

0 All right. 

MR. STILLMAN: What is the page you are looking 


at. 

0 

correct? 

A 


MR. VELIE: 0855. 

Similar markings appear cn other pages, is that 

l 

Yes. 

THE COURT: What exhibit are we dealing with here^ 
MR. VELIE: That is 42, your Honor. That is Exhibit 
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42 for identification, your Honor. 

0 Now, sir, after receiving this piece of paper 
and other pieces of information at that meeting, did you 
cause your staff to make accounting entries in the Peat, 
Marwick work papers? 

A Yes, we did. 


0 Is it fair to say that accounting entry 24 
of the delete entries? 

A Yes, it is. 

0 Deletes the Eastern contracts in part and 
ether contracts as well? 


is some 


some 


i 


A Yes, that is correct. 

Q All right. 

I show you Government Exhibit 41 for identifies 
tion at Page 0318. 

First of all, this is, is it not, the trial 
balance binder for that period's audit, is that correct? 

A Yes, it appears to be. 

0 At Page 0318 there is a description of Entry 

24, is that correct? 

A That is correct. 


0 To speed things up, I am going to read that. It 
is an entry adjusting downward contracts in the amount of 
$852,000-some and associated costs, if I have that right. 
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And the explanation is unb_lled receivables to 
write off accrued costs and unbilled receivable contracts 
that were booked at 8/31/69, and subsequently written of.' 
on 8/31 to 12/31 period. 

Do I have that right? 

A That is right. 

THE COURT: The total amount written off is? 

THE WITNESS: The total amount is $852,496. 

Q That includes not only the Eastern contract but 
several other contracts as well? 

A Many contracts. 

0 Many contracts? 

A Yes. 

THE COURT: Can you give me, Mr. Wharton, the 
amount, the total amount of thos< portions of the Eastern 
contract which were written off? 

THE WITNESS: Not without adding them up, sir. 

0 Do you need scrap paper and pencil? 

THE COURT: I think we better rely on you rather 

than ourselves. 

MR. VELIE: Perhaps it will save a little bit 

i ' 

of time, your Honor. 

Mr. Dingwall here has — 

THE COURT: I will take Mr. Dingwall's figures 
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for the moment subject to any checking Mr. Wharton wants 


to do. 


MR. VELIE: Why don't you see if you can check 
us, Mr. Wharton, while we are doing this. Mr. Dingwall 
adds up the Eastern amounts of that figure coming out to 
$591,840, and for the Court's edification and something 
I need as well, you will recall that the contract was $519,0 
It got adjusted upward after it was initially written on 
so that more of it was written off than was initially writter 
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2 

THE COURT: But the total Mr. Dingwall gets of 

3 

those portions written off is — 

4 

MR. VELIE: $591,840. Another 200-some odd are 

5 

other contracts being written off at the same time. 

6 

THE COURT: Does that seem roughly right to you. 

7 

Mr.Wharton? 

8 

THE WITNESS: Yes, just looking at the numbers 

9 

here. 

10 

THE COURT: Is that it, Mr.Velie? 

11 

MR. VELIE: Unless the Court needs further 

12 

information on which to evaluate this voir dire, that is all 

13 

I believe we need to bring out on the stand. 

14 

THE COURT: Mr. Wharton, may I ask this: As 

15 

I understand what you have said, at this meeting you had 

16 

this fellow Garriock come down from New York City to the 

. 17 

District of Columbia and meet with you, Kurek and theothers 

18 

and it was Gairiock who said that because of problems in the 

19 

ampus division that he felt that tn®y would have to phase oul 

20 

a business to a large extent? 

21 

THE WITNESS: To a large extent, yes, that the 

22 

campus rep organization as it was then constituted was 

23 

I 

inefficient and that they weren't getting the results that 

24 

they thouqht they were. 

25 

THE COURT: And then, as you have explained, he 
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cross 

was asked and he then set forth those contracts and the 


specific portions thereof that he thought that his division 
could not complete and thus should be written off? 

THE WITNESS: That is correct. 

THE COURT: And Kurek as the vice-president of 
finance, etc., sat there with this check list which you 
referred to a moment ago to refresh yourself — 

THE WITNESS: Yes. 

THE COURT: — and he either agreed or didn't 


agree? 


THE WITNESS: Yes. 


THE COURT: That is how it was done? 


THE WITNESS: That is correct. 


THE COURT: Any questions, Messrs. Martin and 


siJillman? 


MR. MARTIN: Judge, just one, which I really 
think was covered by your Honor, but so the record is clear. 
CROSS-EXAMINATION 


BY MR. MARTIN: 


0 Did anyone at that meeting suggest that Eastern 
Airlines had denied that it had made a commitment to 
National Student Marketing? 


THE COURT: At that time, Mr. Wharton, what was 
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your rank in the PMM hierarchy? 

THE WITNESS: I was a senior accountant. 

THE COURT: A senior accountant in the Washingtor 

office? 

THE WITNESS: That is correct. 

THE COURT: Was Mr. Anthony Natelli stillthere 
at that time? 

THE WITNESS: Yes, he was. 

THE COURT: He was still the managing partner? 

THE WITNESS: Yes, he was. 

THE COURT: In February of 1970? 

THE WITNESS: That is right. 

MR. MARTIN: I think I have to clarify that, 

your Honor. 

BY MR. MARTIN: 

0 Was Mr. Natelli wor king on this audit of 
NationalStudent Marketing, was he in charge of this audit? 

A No, he was not. 

THE COURT: The 1969 calendar year audit? 

THE WITNESS: That is correct. The audit had be<m 
t aken over by the New York office at that time and we were 

I 

simply finishing up. 

THE COURT: Right. 

MR. STILLMAN: Just one or two questions, your Hone 
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THE COURT: Yes, sir. 
CROSS-EXAMINATION 
BY MR. STILLMAN: 


Q was Joseph Scansaroli a participant in this 
meeting on February 18,1970? 

* Not to my remembrance. 

0 Indeed, in your memorandum you make no mention 
of hie name, do you, sir? Here is your memorandum which 
appears in Government Exhibit 42, which actually is dated 
in April of 1970, reflecting a conversation on the telephone 
in February of 1970, isn't that right? 

A This was a different meeting. 

0 A different meeting? 

A Yes. 

*• 

0 YOu had two meetings on February 18, 1970? 

A I think this was immediately prior -- no. It 

could be my dates are a bit — 


Regardless of the dates, sir, I don’t mean to 
attempt to confuse you about this — 

A Here it is. April, yes. 

0 It was in April of ’70? 

A That's right. There were two meetings. This 
first meeting was between Dob O’Connor only with —— 
Kurek and others and after this we decided we had to get 
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redirect 

Garrieck to Washington. He came down and it was in April 
that the meeting of which I spoke took place. 

THE COURT: So in other words, everything happened 
as you have told us, but you were just wrong on the date? 

THE WITNESS: That is correct, yes. 

MR. VELIE: Your Honor, I believe that the 

witness may be confused and there is one question which can 
straighten it out very quickly. 

REDIRECT EXAMINATION 
BY MR. VELIE: 

0 Please take a look at this booklet that you 
have stapled or somebody has stapled into your work papers. 

If the meeting with Mr. Kurek occurred in April would you 
please explain how it got stapled in here on February 19? 

A Okay. This often happens with work papers. The] 
are put in at a certain date. Normally the dates on this 
are the time that they are put into the work papers. 

Very often audit work is performed after the date they are 
put into the work papers. In this particular case, in 
this particular audit, due to the circumstances, many times 
we — in many cases we reconfirm these contracts one 

l 

month, reconfirm them the next month, reconfirm chem the 
next month, during this period, because contracts — we had 
found that contracts that had been confirmed in one month, 
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the next month the client was disowning them. 

Q Fine. All I am asking you j.s this piece of 
paper with Mr. Kurek's markings in it, which says "delete," 
is stapled into your work papers apparently on February 
19, 1970. 

A That is correct. 

MR. STILLMAN: I object to that. 

Q Does that refresh your recollection as to whether 
Mr. Kurek delivered that thing to you at or about February 
18 or 19? 

A I would presume looking at this that it was 
probably delivered to us around February. But the meeting 
to which I refer did not take place until April and it is 
very possible that this listing was redone and simply put 
back into the binder. 

0 My next question. 

MR. VELIE: Excuse me, Mr.Stillman. I have 
overstepped ir.y turn, but I think this may assist the Court. 

0 Would you tell me then how adjusting entry 24 go 
done on February 18,1970? 

MR. STILLMAN: Assuming that is when it got done. 

0 Is it dated February 18, 1970? 

A There were a number of writeoffs. I do not 
believe this is the last one. 
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Q Let's see if we can straighten that out. So 
some of the writeoffs got done in February, is that the 
idea, and others later? 

A Yes. 

0 Would you please take a look and tell us if you 
can at or about when the writeoff in number 24 got done? 

A I would say these that are listed in 24 were 
written off February 18, subsequent to Mr. O'Connor's meeting 
with BM niIl Kurek, as I see now from this memo. As I 
say, it has been a number of years, it is the first time 
I have seen it in a number of years. 

MR. STILLMAN: Are you finished now, Mr.Velie? 

MR. VELIE: Almost. 

0 The memorandum that you have been referring to —j 

MR. STILLMAN: This is unfair. It was my examina¬ 
tion. If he would like to start again I will sit down 
and you start and then I will go. 

THE COURT: Gentlemen, please. There is no jury 
present. All these fireworks are falling on very, very 
disinterested ears, to wit, my own. 

One way or another we are going to get to the 

l 

bottom of this. Very simply, Mr. Wharton, if you can 
tell us, was the Eastern contract or the portions thereof 
written off after a meeting at which Mr. Garriock was 

SOUTHERN Oin ' ICT COUNT RFROOTTRS. U S COURTHOUSE 




1 jhb-8 Wharton-redirect 997 

2 present or not? 

3 THE WITNESS: Yes, they were. 

4 THE COURT: Having reviewed these documents 

5 that Messrs.Sfclllman and Velie have brought to your 

6 attention once again, is it your testimony that this meeting 

7 with Garriock resulting in the Eastern writeoff occurred 

8 in April rather than on February 18, 1970? 

9 THE WITNESS: Reviewing this material, it 

10 appears to me at this time, Judge, that the majority of the 

11 entry was made in February, following Mr. O'Connor's telephone 

12 call interview wi th Kurek. 
nd SA 13 

14 
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2 

THE COURT: Then I an puzzled. Then it really had 


3 

nothing to do with meeting with Garriock after all? 


4 

TmE WITNESS: Well, this was a final review or 


5 

a subsequent review, your Honor. 


6 

THE COURT: Now I am really confused. You told 


7 

us, as I understood you, that Garriock was asked to come down 

# 

8 

he said to you and Kurek and everybody else at a meeting that 


9 

the campus division was in deep trouble, they had to phase 


10 

out. 


11 

THE WITNESS: Yes, sir. 


12 

THE COURT: But now I understand you to say that 


13 

it didn't happen that way necessarily at all. 


14 

THE WITNESS: It did happen, sir, but the April 


15 

meeting, again, refresh my memory — we had a number of write 


16 

offs during this period, your Honor. 


r 17 

At this point I would say that the entry referred 


18 

to, number 24, in the amount of 852,000, was made in February 


19 

by Boo O'Connor; Subsequent to that date and on our request 


20 

to have Garriock meet with us additional amounts were written 


21 

off. 


22 

THE COURT: Then I am confused even further, be- 


23 

cause as I understood your oriqinal testimony, you stated -- 


24 

and I am reading from my notes here, which I would be the fir 

St 

25 

to admit may be wronq — you stated that finally after meetin 
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with Garriock and Kurek and O'Connor and whoever else a total 
of contracts which appeared on the books, as of August 31, 
1969, were written off in the amount of $852,496, of which 
amount the Eastern contract portions totaled $591,840. 

Now, my question to you is was that done finally 
after Garriock came down and said what he said or was it 
done before you had him down, which I gather now you think 
was in April. 

THE WITNESS: I think I was confused on my dates, 
your Honor. The meeting that we had with Garriock was 
definitely in April. Prior to that time we had been trying 
to ascertain which of these contracts were still good, which 
were bad. This had to be done by telephone mostly since 
the principals concerned were in New York.- 

Reading this memo, as I say, it was made in 
April 16, and I was trying at that time to put down everythir 
that had taken place up to that time. 

THE COURT: All right, anybody else want any more 

questions? 

MR. VELIE: Your Honor, I still think there are or 
or two things unsettled. 

BY MR. VELIE: ' 

Q Before the February write off was made or at or 
about the time of the February write off accountants from 
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Peat, Marwick and Mitchell had in their Dossession a copy of 
Mr. Kurek's remarks which said "Delete", and you know that is 
so, do you not, from the work paper which staples it in on 


February 19? 


A Yes. 

Q In fact, somebody has written on that very Kurek 
document the number 24, referring to write off number 24. 

A That's correct. 

Q And that write off you have told us was made on 
February 18? 

A I would say so, judgino from the date of the 
AJE, yes. 

Q So that whether or not you saw Garriock first, 

Mr, Kurek had passed on the information to delete all this 
stuff in February? 

A That's correct. 

Q Do you have any kind of a recollection at all if 
an explanation was given at that time? 

A During all of this period we had been told that th 
campus marketing section was falling apart. Now, Garriock's 
final confirmation was during the meeting in April, but it 
was to the effect that National Student Marketing 1 could no 
longer perform this work. 

Q So it is the same explanation, but you personally 
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received it a little bit later, is that the idea? 
A That's correct. 
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Q You received it in your official capacity thouqh 
in February when you were supervising this work, is that 
correct? 

A Yes, that'scorrect. 

MR. VELIE: Thank you. 

THE COURT: Mr. Stillman or Mr. Martin or both. 

MR. STILLMAN: I don't think I finished, your 
Honor, what I wanted todo before, and that is to ask this 
witness whether or not Joe Scansaroli had anythinq to do 
with the work that you have now told this court about. 

THE WITNESS: No, I do not believe he was in on 
this meeting at all. 

MR. STILLMAN: Did you have any conversation with 
him concerning the testimony that you have now given? 

THE WITNESS: No, I can't recall any at all. 

MR. STILLMAN: Thank you. 

THE COURT: Mr. Martin. 

RECROSS EXAMINATION 
DY MR. MARTIN: 

0 Just so I am clear, I take it your notes do not 
reilic^ i at either this February 18 conference call or 


25 


at the April meeting anyone suoqested that Eastern Airline* 
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had said that they were not willing to live up to their 
commitment. 

A NO. 

THE COURT: Thank you, Mr. Wharton. Would you be 
willing to step into the witness room and wait just briefly 
before we decide what we are going to do here? 

THE WITNESS: Sure. 

THE COURT: Thank you very much. 

(Witness left the courtroom.) 

THE COURT: Once again I am convinced of the 
desirability of voir dires. 

Mr. Velie, it doesn't come out anywhere near what 
you said it w«s going to come out. I am not sayinq this to 
blame you, but I am just making the observation. 

MR. VELIE: Your Honor, I believe that it comes 
out in every important matter what we intended. 

THE COURT: Let me suggest to you that not only ia 
there confusion in the witness' mind, but really Kurek was 
apparently, from what he now says, the person who made the 
decision, and I am still at a loss as to what the reason 
was to do the writing off. 

MR. VELIE: I believe this witness has revealed 
what the reason is and I can — 

THE COURT: Now, don't you testify for him, please . 
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MR. VELIE: I believe he has just told us he knows 

i 

what the reason is. He is simply unable to tell us to a 
certainty whether the Garriock meetinq is April or February, 
but he knew the reason^throughout the period caused write 
offs to be made in February. 

THE COURT: And you say that is what? You say 
that is because Garriock pointed out that his division was 
crumbling and going out of business? 

MR. VELIE: That's riqht, causinq the Eastern 
commitment to fail as well as many others. 

THE COURT: All riqht. Now let me point out some¬ 
thing else. 

Now that I have heard this witness, and putting 
aside his confusion, which I consider to be considerable, by 
the way, I am now marvelling that the defense is objecting 
to this. 

I would think that you would not want to be offer- 
inn it and the defense would be only happy to hear it. 

MR. VELIE: I would like the whole matter to come 
out before the jury. 

THE COURT: That is what my puzzlement is. This 
doesn't harm anybody. First of all, as I see it, you weren't 
offering this against Mr. Scansaroli, who is long gone into 
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2 

into his job for NSMC, right? 

3 

MR. VELIE: I am not certain I know what your 

4 

Honor is saying, I understand what your Honor is saying. 

5 

THE COURT: Are you offering this as against 

6 

Scansaroli? 

7 

MR. VELIE: I am offering it to establish that 

8 

some four months after theproxy was filed the Eastern con¬ 

9 

tract got written off for the reason that was stated. 

10 

THE COURT: I understand that. 

11 

MR.\ELIE: I don't claim that Mr. Scansaroli was 

12 

there or wrote it off, that's true. 

13 

THE COURT: But you still want it in the case as 

14 . 

against both him and Mr. Natelli? 

15 

MR. VELIE: I bolieve that it proves circumstan¬ 

16 

tially that it had the same infirmity four months before. 

' 17 

THE COURT: Now we at least know. 

18 

MR. VELIE: Right. 

19 

THE COURT: Would you mind telling me what this 

20 

really does to advance your theory. It seems to suggest 

21 

that for reasons which came up as a result of the problems of 

22 

the campus division, which nobody has testified were apparent 

23 

in October or August of 1969, that somehow Natelli and 

24 

Scansaroli and everybody else should have foreseen all this. 

25 
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MR. VELIE: Exactly, your Honor. 


THE COURT: That's a pretty big jump. 

MR. VELIE: The point I'm trying to make is this. 

I 

Number one, it was foreseeable to the extent that the campus 
marketing system was responsible for these unbilled accounts 
receivables which by August, 3.3 million of them had been boote 
and 2 million had been written off. 

It was an utter failure in August. 

THE COURT: That you can already aroue. I under¬ 
stand that. 

MR. VELIE: That's what I'm trying to say. 

THE COURT: I'm not concerned — there's ample 
evidence in the record already in my judcrment, which allow 
you to make this argument. 

MR. VELIE: I understand that. Mr. Natelli knew 
this, Mr. Scansaroli knew this, and yet without disclosing 
any risk in the Eastern commitment said that it was earnings 
of the company. 

So that it is hardly a surprise when the company 
fails once again four months later to be able to do the job. 

THE COURT: I think this amounts to sheer specula¬ 
tion and to do this on th* basis of a witness whose recollec¬ 
tion is very shakey and to do this on the basis when he 
apparently made no such determination at all, he was just 


v 
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• 


2 

there, and we don't know whether Kurek decided this or who 


3 

decided it, we really don't know anything for certain. Let 


4 

me find out. If I were defense counsel, I might look to have 


5 

a Government witness get on and say all these things, to 


6 

show. A, total confusion and, B, information which arguably 


7 

doesn't meet the point the Government is trying to make. 


8 

What is your position? 


9 

MR. MARTIN: My position is simply this, your 


10 

Honor. 

i 


11 

It may be at some point in this trial I will call 


12 

John Wharton. He said he was surprised -- 


13 

THE COURT: I don't want to get into that. 


14 

MR. MARTIN: I realize that. 


15 

THE COURT: What is your position? 


16 

MR. MARTIN: On this proffer it is not relevant 


17 

to the issue and I continue to press my objection. 


18 

THE COURT: All right. Same with you, Mr. Still¬ 


19 

man? 


20 

MR. STILLMAN: Precisely, your Honor. 


21 

THE COURT: All right. I'm sorry, Mr. Velie. I 


22 

might point out there's another problem here. His testimony 


23 

doesn't seem to be consistent with that of Mr. O'donnor. It 


24 

may be that one of them is trying to cover up something here. 


25 

It may be that there's a total failure of memory on the part 
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of both of them, it may be there's a failure of memory on 
the part of one of them. This doesn't jibe at all. 

MR. VELIE: I don't follow that, your Honor. 

THE COURT: O'Connor said that he made the entries 
which we can now call entry number 24. 

MR. VELIE: Right. 

THE COURT: And he wasn't too sure, but he thought 
it was done because Wharton told him to do it. 

Now, according to Wharton he doesn't really know 
when it happened, he doesn't offer that he told O'Connor to 
do it, he thinks it was because of Garriock, but he admits 
it was done probably on February IS even though Garriock 
didn't come down until April sometime. 

MR. VELIE: I don't believe there's any incon¬ 
sistency at all. if you will take a look at the document 
you will see that O’Connor physically did make the entry. 

THE COURT: I don't question that. 

MR. VELIE: Wharton was his superior. 

THE COURT: Right. 

MR. VELIE: O'Connor, the underling may or mav not 
recall the things that happened at meetings. Wharton knows 
the reason and can't place the date of the meeting and that's 
the only confusion in the matter. 

THE COURT: You think Wharton knows the reason. 


t 
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2 

He certainly didn't persuade me he was sure of that at all. 


3 

MR. VELIE: I believe he does. He just can't 


4 

place when he got it accurately. If I can have another 


5 

question and answer, I believe we can establish that. 


6 

THE COURT: Look, we had plenty of time. You 


7 

went back and forth. At least you got to admit even you were 


8 

surprised. You told us this all happened on February 18. 


9 

I'm not blaming you. It certainly didn't come out that way. 


10 

MR. VELIE: He got a little confused on Mr. 


11 

Stillman's excellent cross examination. 


12 

THE COURT: For Heaven's sake — 


13 

MR. VELIE: The paper shows it happens on 


14 

February 18. 


15 

THE COURT: That isn't what the-witness was 


16 

willing to say. It may be he’s just trying to cover up. I 


17 

have to listen to what I hear. 


18 

MR. VELIE: Your Honor, I'm really frankly sur¬ 


19 

prised. I thought I heard him clearly say that looking at tt 

e 

20 

entry, that it was made on February 18, looking at the 


21 

paper given by Kurek, that it was stapled in on February 19; 


22 

that, therefore, the major part of the entry, certain entry 


23 

24, was made in February. 


24 

THE COURT: He finally said that very reluctantly 

■ 

25 

To me his demeanor and his words indicated extreme confusion 
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to put it politely. 

I 

MR. VELIE: That certain goes to the weight of hisi 
evidence, if anybody wants to dispute the truth of this 
matter. It doesn't ao to its admissibility. 

THE COURT: Mr. Velie, again my trouble is that yor 

I 

want to put on a witness who is not toe sure of his recol- 

I 

lection, and aven if he were sure of his recollection, I don'-, 
sec that factually there's any compelling reason for a fact- 1 

I 

finder to make the final jump you want him to make. I still 
don't know from anybody who apparently should know ewactlv 

I 

why the Eastern contracts in significant portions were 

' 

written off. 

I quite agree with you that Wharton sto feel I 

i 

it is because of Garriock. but that's undercut by hjs cor- 
fusion as to the dates. 

i 

MR. VELIE: I don't believe that the person who 
causau the information to be brought to Pe-t, Marwick and J 
Mitchell's attantion is the terribly important point that 

I 

the Government and the defense is fighting about. I don't 
feel that they are contesting any of the important rtints, 
which is that the campus marketing system was failing and 
that National Student Marketing couldn't do the work and tha< 
Peat, Marwick was told this in February and made these 

| 

entries. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FO.PV vUARE. HEW vr>3*> ‘i r .'0 T ««.ir 


gawe , 1010 

THE COURT: Again, accepting that as true, 1 
don't see what that has to do with the events on Aucust 
with any clarity. Possibly you are right, I understand 
that. But it may well have been because of supervening 
developments which occurred after the proxy statement. I 
can't tell at all from these witnesses. 

MR. VELIE: Well, your Honor, if that’s so, to 
the extent that it is so, that is a point which the defense 
can make. 

I believe we cite in our memorandum -- 
THE COURT: No, no. Wait a minute. Mr. Velie, 
it is not the job of the Judge to allow testimony which 

) 

borders on being incompetent, and if it is not incompetent, 
it is certainly obscure even if it is true testimonv, and 
then to argue to a jury, you see, they terminated this and 
that shows that Natelli and Scansaroli knew this was bad 
business in August -- look, I'm an ex-prosecutor, I'm capable 
of being as suspicious as you are. I don't make that 
jump particularly sitting here as a judge in this court. 

Nobody has really been able to come in and give an| 
solid evidence. I admit there are certain signs that some ofj 
these Government witnesses who are PMM people or former PMM 
people, are very guarded. I observed that and I'm sure you 
have, too, but I assume Wharton is not beina guarded. He's 
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1 

2 

not trying to help the defendants. It just doesn't corns out 


3 

very clearly. 

1 

1 

4 

I 

You want to infect this record on what is reallv 

5 

tangential stuff even if you are riaht. 

I 

6 

i 

MR. VELIE: I don't believe it is tangential. 

! 

7 

THE COURT: If this case turns on this, believe 

1 

8 

me, the Government must really be in bad shape. I certainly 


9 

dcn't think you are going to admit that. I don't think you 

• 

i 

10 

, i 

necessarily should. 

11 

MR. VELIE: Very well. j 

12 

THE COURT: I just don't buy it. I don't see it 

13 

at all. 

1 

14 

Maybe it turns out that Kurck vas the fellow who ! 

15 

could have told us this, but you never asked him. 

1 

16 

1 

1 1 

« MR.VELIE: We will make an stab at that, your 

17 

Honor. I don't know if he's going to be able to recall this 


18 

meeting himself. We will just see, your Honor. 


19 

THE COURT: This man certainly struck me as beina 1 


20 

not very helpful toyour case. 


21 

No, I'm sorry. After listening to this I will 


22 

pass my amazement that the defendants would even obiect to 


23 

i 

it because I think it is helpful to them. 3o that as it may. 


24 

that's their mission, not the Court's. Therefore, they 


25 

do object to it andlsustain their objection. 1 

i >• 

1 

i 

i 

i 
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Mr. Vella, wehave wasted — we haven't wasted, but 
we have taken a lot of time. 

What about it? What's your next witness? 

MR. VELIE: I have Mr. Frommer. 

THE COURT: Oh, yes. All right. We will oet our 
jury in. If you could locate him, I assume he's riqht out¬ 
side . 
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MR. MARTIN: We are going to have some objection 
to Mr. Frommer’s testimony, your Honor. This is what you 
had ruled on about — 

THE COURT: I have already ruled on that. If 
Mr.Velie didn't understand that, I would be surprised. 

Perhaps Mr.Frommer, inother words, is going to 
testify to something else. 

MR. VELIE: Excuse me, your Honor. I don't 

want to — before the jury comesin, I firmly understand 

y our fuling to be not to elicit the fact from ttiis witness 
what he would have done. 

THE COURT: Exactly. i want no opinions from 

him. 

MR. VELIE: No opinions whatever. 

MR. STILLMAN: i wonder whether Mr.Velie will 
say whether the witness will testify to conversations with 
either defendant. Maybe that will help us — 

THE COURT: Mr. Stillman, please. You are just 
badgering me. You may not intend to do it. it is not 
my mission to prepare the Government's case nor to help 
defense counsel meet the Government's case. 

MR. STILLMAN: I do appreciate that. You know 
I would never do such a thing. 

THE COURT: I know you wouldn't. That is why 
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I am astonished to hear such sentiments coming from you. 
I don't understand you. 

(Jury present.) 


A R T H UR F R 0 M M E R, called as a witness by the 

Government, having been first duly sworn, was examined 
and testified as follows: 

MR. VELIE: May I proceed,your Honor? 

THE COURT: Surely. 

DIRECT EXAMINATION 
BY MR. VELIE: 


0 Good afternoon, Mr. Frommer. 

I 

A Good afternoon. 

0 You are, are you not, sir, the Arthur Frommer whi 

I 

is the author of various travel guides called "Europe on Fivi 
Dollars a Day," or "Europe on Ten Dollars a day," is that 
correct? 

A Yes. 

0 And various other travel literature? 

A Yes. 

Q Was there a time when you owned the business 
that put out those books? 

A Yes, up until October of 196 r 

0 What happened in October of 1969? 

A On October 9 of 1969 we had the closing of the 
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acquisition of our companies by National Student Marketing 
that had been contracted for in June of 1969. 

Q Incidentally, how are you presently employed? 

A I am employed by the companies that were sold 

to National Student Marketing. 

0 All right. Tell me, Mr.Frommer, what did you 
get for your companies? What was the negotiated price? 

A We received stock for our tour operation, our 
tour wholesaler and also for one of our publishing companies j 
and we received cash for the otner publishing company. 

Q What was the stated dollar value of the stock 

at the time that you closed the deal, if you recall? 

A The stock amounted to 125,000 shares which had 

a value of under $5 million or slightly under $5 million. 

Q How much cash? 

A $500,000. 

0 Did you receive certain financial information 

with respect to National Student Marketing Corporation prior 
to your signing an agreement to be acquired? 

A Yes. We had received the 1968 annual report of 
National Student Marketing Corporation. 


Incidentally, sir, you are a lawyer, are you 


not, sir? 


Yes, I am. 
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2 

0 I show you Government Exhibit 5 in evidence 


3 

OLtjt 

mfaask you if that is another copy of the report of which 


4 

you speak? 


5 

A Yes, it is. 


6 

0 All right. Incidentally, Mr.Frommer, are you 


7 

a ble to tell us what it was that attracted you to National 


8 1 

Student Marketing as an acquisition part ner? 


o 

MR. MARTIN: Objection, your Honor. 


10 

THE COURT: I would sustain that. That is a 


11 

little broad and really isn't material. 


12 

MR. VELIE: Very well. 


13 

1 

Q Were you interested in National Student Marketing 

• . 

14 

| 

reach for the youth market in any way? , 

/ 


15 

A Yes, we were. 

* 


16 

Q Was that an important consideration in your 


► 17 

mind? 


18 

A It was. 


19 

MR. MARTIN: Objection, your Honor. I still 


20 

don't think it is relevant. 


21 

THE COURT: I don’t think it is totally irrelevar 

t 

22 

so I will allow it. 


23 

0 AIj. right. Did you tell us when you signed 


24 

the merger agreement? 


25 

A On June 11th of 1969. 
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I show you, sir, Government Exhibit 43 for 


identification. 

MR. MARTIN: Mr. Velie, may I see lt (or a Minute 
I may have a clutter objection, your Honor. 

(Pause.) 

Mr. Martin has pointed out that Exhibit 43 is 

reproduced in theproxy statement itself. Can you tell us | 

what Exhibit 43 is that you have right ir. front of you? 

A This is the agreement for the acquisition of 

our tour company, $5 fc-be^Tours, by National Student Market¬ 
ing. 


Q And the second pamphlet? 

A The second pamphlet is the agreement for the 
acquisition of one of our publishing companies, the Frommer- 
Pasmantier Publishing Company. 

0 Is it fair to say that those are the execution 
copies of the acquisition agreements signed in June, in 
other words, the actual signed agreements? 

A Yes. 

0 Is that your signature in there and Mr.Randall's 

signature and so on? 

A Yes, it is. 

0 All right. 

MR. VELIEr Actually there is no point in 
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2 

offering this, counsel, since another copy of it is in. 


3 

I would like to read at thi3 point Paragraph 


4 

7C of the acquisition agreements. 


5 

MR. MARTIN: There are so many agreements, M v . . 


6 

Velie. Could you just let me see that? 


7 

« 

MR. VELIE: 7C of $5 a day tours agreement. 


8 

(Pause.) 


9 

MR. VELIE: It reads as follows: 


10 

Paragraph 7 begins: 


11 

"NSMC represents warrants and agrees as follows: 


12 

"C, the consolidated financial statements of 


13 

NSMC as at August 31, 1968, contained in its 1968 annual 


14 

report to stockholders certified by Peat, Marwick, Mitchell 


15 

& Company and the unaudited consolidated statement of earning 

s 

16 

as reported to its shareholders for the six months ended 


17 

February 28, 1969, prepared by NSMC are true and correct 


18 

and fairly present the financial position of NSMC and its suh 

- 

19 

sidiaries as of such dates and the results of their operation 

s 

20 

for the periods then ended subject, in the case of the six- 


21 

month statement year end audit adjustments." 


22 

Q There is a comparable agreement and warrant in 


23 

the companion document, is that fair to say? 


24 

A Yes. 


25 

0 Is that a clause that your lawyer negotiated for 
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2 

you for your protection? 


3 

A I would assume it was. 

i 


4 

MR. STILLMAN: I move to strike it, your Honor. 


5 

THE COURT: Yes. I will strike that. 


6 

Q Prior to the closing of your acquisition, the 


7 

acquisition of your companies, which occurred in October 


8 

of 1969, did you receive a proxy statement? 


9 

A Yes, we did. We received a copy of the final 


10 

printed version of the proxy statement. 


11 

Q I show you Government Exhibit 44 for identifica¬ 


12 

tion, Mr.Frommer. Do you happen to be able to remember 


13 

that particular document? 


14 

1 

A Yes, this appears to be the document that we 


15 

received. 

1 


16 

17 

Q All riqht. Do you recall if that is the document 

•that you brought to the United States* * 


18 

A We provided you with a copy of the document that 


19 

we have in our files. 


20 

Q I show you the one that is in evidence, sir, 


21 

just so we are all lined up. 


22 

MR. VELIE: Unless counsel will concede it is 


23 

identical to Exhibit^ in evidence, is that all right? 


24 

MR. MARTIN: If it is,that is all right with me. 


25 

I am going to use 25. 
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MR. VELIE: Right. They are identical except 
that 25 is a certified copy with a file marker on the front 
Q Mr. Frommer, did you have occasion to read in 
the financial statements in the proxy? 

A Yes, I did. I read the statement before the 
Teeting. 

MR. STILLMAN: Can't hear you, sir. 

MR. VELIE: He read the statement before the 

meeting. 

Q I show you Government Exhibit 45 for identifies 
tion. Can you identify that? 

A Yes, this is one of the documents that was exe¬ 
cuted and delivered to us on the date of the closing of 
our acquisition. I do recognize this. 

O It is signed by Mr. Randall in each instance, 

is that correct? 

A Yes. 

MR. VELIE: I will offer it. 
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MR. MARTIN: Question on the voir dire, your 

Honor? 

THE COURT: Are you offering this, Mr. Velie? 

MR. VELIE: Yes. 

VOIR DIRE EXAMINATION 
BY MR. MARTIN: 

Q Mr.Frommer, at the time that you received this 
document, 45 for identification, was Mr. Natelli, the 
man who sits the second chair over, who is raising his hand 
s tand up, Mr. Natelli — was he present at that meeting? 

A I don't think so. I don't think I have ever 
m et Mr. Natelli. 

Q You never met him? 

A I don't think so. 

MR. MARTIN: Objection, your Honor. 

MR. STILLMAN: Your Honor, I am sure I could 

go through the same exercise. i make the same objection. 

THE COURT: I don't think the Government is 

contending that Mr. Frommer met either one of the defendants 
Isn't that so? 

•« 

MR. VELIE: That is correct, your Honor. We are 

not. 

THE COURT: May 1 see this document. 

The objections are overruled. This will be 
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XXX 


2 

received. 


3 

(Government Exhibit 45 was received in 


4 

evidence.) 


5 

MR. VELIE: Gentlemen, I am going to read the 


6 

third full paragraph on the first page. 


7 

(Mr. Velie read from Government Exhibit 45 


8 

in evidence to the jury.) 


9 

0 It is dated October 9,1969. That was the date oi 


10 

the closing, is that correct, sir? 


11 

A Yes. 


12 

0 Were you able to determine from thep^oxy state¬ 


13 

ment or from any other communication made to you that $1 


14 

million of National Student Marketing's 1968 sales had been 


15 

1 

i 

written off? 


16 

A No. 


17 

0 Anybody tell you that without unbilled a:count 


18 

receivable sales which had been written off the company had 


19 

h ad a loss in 1968? 


20 

A No, they didn't. 


21 

MR. MARTIN: Objection. The statement is in¬ 


22 

accurate, your Honor. I object to the question. 

i 


23 

THE COURT: Start over again, Mr.Velie, and 


24 

rephrase it. 


25 

MR. VELIE: Very well. 
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0 Did anybody ever tell you that almost SI.4 

million of SI.7 of unbilled accounts receivables were writte: 
off by the company? 

A No, they did not. 

o That without the unbilled account receivables 
1968 was a loss year for National student Marketing? 

MR. MARTIN: Objection, your Honor. 

THE COJRT: i think the answer to the first 

question is sufficient. I don't know what the basis of 
Mr. Martin's objection is, but that is my basis for agreeing 
With him. I don't think that is necessary. : 

0 Did anybody tell you, Mr.Frommer, that of $3.3 
million of unbilled accounts receivables booked on a 18- 

month period over $2 million had been written off as uncoil J« 
able and no good? 

MR. STILLMAN: Y our Honor, are we having 

summations now? i object to this. 

THE COURT: Again, Mr.Velie, the answer which 
has already been received and allowed is sufficient unto 
the day on the subject of unbilled acconnts receivable. 

MR. VELIE: Your Honor, the second question 

focuses on Paragraph 4 of theindictment. 

THE COURT: I understand. I am sure you intend I 
it that way. But that is, again, sufficient unto the day. 
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cross 

The witness has already answered that he didn't 
know that about 1.7 million had been written off. 

MR. VELIE: I have referred only thus far to 
'69 sales, your Honor. 

THE COURT: I understand that. 

MR. VELIE: Very well. 

0 Did the deal close that day? 

A Yes, it did. 

MR. VELIE: You may inquire. 

CROSS-EXAMINATION 
BY MR. MARTIN: 

Q Mr. Frommer, my name is John Martin. 

I 

A Yes, sir. 

Q Wb have nsrver met? 

A That's right. 

Q In fact, did you refuse a request to meet me, sir? 

A fly attorney responded to a request to meet appar¬ 
ently with you or with someone in your firm. 

I 

Q Now, sir, you are, yourself, a lawyer, is that 
correct? 

I 

A Yes, I am. 

0 When did you graduate from law school? 

A In 1953. 

0 What law school was that? 

southern disimct court reporters, u.s. courthouse 
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2 

I 

A Yale University Law School. 


3 

Q After graduating from Yale University Law School 


4 

what did you do, sir? 


5 

A I entered the Army in 1953, and served in the 


6 

Army overseas from 1953 to 1955. 

1 

7 

Q Did there come a time when you began to engaqe 


8 

in the practice of law here in the city of New YOrk? 


9 

A Yes, upon leaving the Army in 1955. 


10 

Q You at that time became associated with the firm 


11 

of Paul Weiss, Rifkind, Wharton & Garrison? 


12 

A That's right. 


13 

0 The name has changed somewhat over theyears 


14 

back and forth, but that is basically the firm? 


15 

A Yes. 


16 

Q Is it fair to say that Paul Weiss is one of the 


17 

i , VfcrK 

larger and more prestigious firms in the City of New 4flMc? 


18 

A Yes, it is. 


19 

Q How long were you with Paul Weiss, sir? 


20 

A I was with Paul Weiss for approximately seven 


21 

years until I left to devote full time and attention to my 


22 

a ctivities in the travel industry. 


23 | 

0 Wtat area of the law did you specialize in, sir? 


24 

A I was in litigation. 


25 

Q In litigation did you have occasion to deal with 
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questions involving financial statements? 

1 


3 

A 

Actually very little, no. 


4 

Q 

Did you have any occasion as a litigator to come j 


5 

across situations where there had been mergers or acquisitioi 

15 

6 

that subsequently became the subject of litigation? 


7 

A 

I don't recall having been in a litigation in- 


8 

volvinq a merger or acquisition. 


9 

0 

Let me ask you this, sir: Did you read the docu- 


10 

ments which 

you executed and Mr.Velie has referred to today? 


11 

A 

Yes, I did. 


12 

I Q 

Were those documents, sir, the subject of negoti. 

t- 

13 

1 

tion between yourself and your attorneys on your side and 

1 

14 Mr. Randall 

and his attorneys on his side? 


15 

A 

Yes, they were. 


16 

Q 

He was represented by the firm of White & Case? 


. 17 

A 

Yes. 


18 1 

Q 

That is, ;like Paul Weiss, one of the larger and 


19 ! 

| 

1 

more prestigious firms in the city, is that right? 


20 

A 

Yes, it is. 


21 

0 

Did your firm have at that time an accountant wh< 

) 

22 

I 

worked with 

you? 


23 

A 

No, they did not use an accountant for our acqui 

- 

24 

sition. 



25 

0 

Before you went throughwith this acquisition, 
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2 

did you have an accountant who prepared the books and 


3 

records of 

your firm? 


4 

A 

Yes, we did. 


j 5 

0 

Who was that? 


6 

A 

Well, there were two accountants. The accountant 


7 

who did our 

monthly statements was Richard Orin of Joseph 

| 

8 

N< Kleinman 

& Company,and the audited statements were done 


9 

by Haskins 

& Sells. 


10 

0 

Haskins & Sells is a firm of certified public 


11 

accountants 

which is, like Peat, Marwick, one of the 


12 

big eiqht, 

is that right? 


13 

A 

It is a very, very prestigious firm. 

| 


14 

Q 

I want to show you, sir, a provision contained 


15 

. | 

in the agreement negotiated between your companies. It is 1 


16 

Schedule E. 



17 


MR. VELIE: Just give me the page of your proxy 


18 ; 

statement. 



19 


MR. MARTIN: It is not that easy. The schedules! 


20 

I 

are on numbered pages. 


21 


MR. VELIE: Let me catch up with you. 

* 

22 


MR. MARTIN: They are all part of the appendix in 


23 

hMfcback. 

You get a schedule and the schedule within itself 


24 

is numbered 

Schedule E. 


1 

25 


MR. VELIE: Schedule E. 
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2 

3 

End 5A 4 

5 

6 

7 

8 


I 


9 

10 
11 
12 

13 ! 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 



| 



MR. MARTIN: Right. 
MR. VELIE: Got it. 
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3 

4 

5 ; 

6 



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Would you identify schedule E, sir. 

A Schedule E is the agreement whereby the Frommer 

I 

Pasm&ntier Publishing Corporation was acquired by NSMC. 

Q The Frommer-Pasmantier Publishino Companv which you 

had an interest in, is that correct? 

I 

A Yes, itvas. 

Q I want to show you, sir, a prevision contained 
in paragraph 8 of that agreement. Were you familiar with 
that provision at the time? 

i 

MR. VELIE: Page? 

MR. MARTIN: Page 6 of that agreement, Mr. Velio, 


paragraph 8. 


: 


A Yes, I am familiar with this nrovision. 

0 It is the fact then, Mr. Frommer, is it not, that 

one of the things that National Student Marketing Corpora¬ 
tion bargained for in their agreement with vou was that. 


prior to the closing they would have a right to go in and 
inspect all of your books and records, isn't that right? 

A Yes, they did. 

Q Did you on your side seek a corresponding right 
to have yourself or your accountants ao in and examine all 
of the books and records of National Student Marketing CoroorJ 
tion? 

A I don't recall whether we did. if you could tell 


SOUTHERN DISTRICT COURT REPORTERS U.S. COUPTho-kf 




1 


jhe 2 


Frommer - direct 


1029 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


i 

i 


me whether such a provision exists in the agreement — 

Q My reading says that it does not, but I am not 
a corporate lawyer either, Mr. Frommer, I am a litigator > 

MR. MARTIN: will you agree that there is no such j 

provision in it, Mr. Velie? 

* 

MR. VELIE: If you say so. If it is here it will 
b. found ultimately. Suffice for new you represent that it ! 
doesn't. That will satisfy me for now. 

Q Mr. Frommer, are you familiar with the term com¬ 
fort letter? 

A I am now familiar with the term. 

Q Did you or your attorneys on your behalf request 
from Mr. Randall or anyone associated with National Student ■ 
Marketing Corporation a comfort letter from Peat, Marwick ' 
and Mitchell with respect to the unaudited figures for 
February 28, 1969 which youwere given? 

I 

A No, I don't think that we did, ana I don't recall 
having received any such comfort letter. 

Q You didn't request it? 

A From Peat Marwick, no. 

0 You didn't request it and that was not one of the 

things that went into this bargain that you made,, is that 
correct? 

A That's correct. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
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Q Did Mr. Randall tell you on the day he sianed that| 
is now Government's Exhibit 45 that subsequent to the time 
that the original February 28, 1969 financial statements 

I 

were prepared Mr. Natelli insisted that a contract for 
approximately $1 million that had been recorded in those 

i 

February 28, 1969 figures be written off on the books of 
National Student Marketing Corporation? 

A No, he did not inform me of any such thing. 

Q Did he tell you, sir, that the effect of that 

write off was to reduce the income of National Student Markets 

I 

I 

ing Corporation for the period ended February 28, 1969 by 

I 

over $500,000. 

A No, he made nomention of that. 

I 

Q And you had not requested a comfort lettet 

from Peat, Marwick a\ those figures, is that correct? 

A No, we had not. 

MR. MARTIN: I have nothing further, your Honor. 

THE COURT: Mr. Stillman. 

MR. STILLMAN: Nothing, your Honor. 

THE COURT: Mr. Velie. 

MR. VELIE: If I am not mistaken, you are speaking 
about the Pontiac commitment, Mr. Martin. 

MR. MARTIN: That's correct. 
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xx 2 

j REDIRECT EXAMINATION 


3 

BY MR. VELIE: 

i 

i 

4 

Q Were you able to find anywhere in the proxy state¬ 

! 

.1 

l 

5 

ment its any reference to the fact that the Pontiac commit¬ 

i 

6 

ment had been deleted in the amount of $1 million? 


7 

A There was no reference of any sort. 


8 

MR. VELIE: Thank you. You may go. 

1 

9 

THE COURT: Thank you, Mr. Frommer. You may be 


10 

excused, sir. 


11 

THE WITNESS: Thank you very much. 


12 

(Witness excused.) 


:x 13 

jOUIS F. SC HAUER, called as a witness on 


.4 

behalf of the Government, having been first duly sworn 


15 

by the Clerk of the Court, testified as follows: 


16 

MR.\ELIE: May I proceed, your Honor? 


17 

1 

THE COURT: Yes. 


xx 18 

DIRECT EXAMINATION 


19 

BY MR. VELIE: 

i 


20 

i 

Q Mr. Schauer, how are you employed, sir? 

i 

21 

1 

A I am a partner in the law firm of Lord, Bissau 


22 

1 

& Brook in Chicago. 


23 

Q In that capacity did you have occasion back in 


24 

19 69 to represent the Interstate National group of comoanies?! 



25 


/as. 


i 

I 
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2 

Q With respect to a proposed acquisition by National 


3 

Student Marketing? 


4 

A yes. 


5 1 

Q Is it fair to say, just to cut this short a little 


6 

bit, that Interstate basically was in the insurance business? 


7 

A Yes. 


8 

Q Had 1300 shareholders? 


9 

A Yes. 


10 

Q Thereabouts? 


11 

A Yes, approximately. 


12 

Q Do you have a recollection of the eerninqs of the 


13 

Interstate group of companies in its last voar before it was 


14 

acquired by National Student Marketing? 


15 

A No, I don't. 


16 

Q I am goinq to show you paqe 33 of Government's 


17 

Exhibit 25, the proxy statement in evidence in this case, 


18 

and ask you if that refreshes yjur recollection as to what 


19 

Interstate's earnings were in its last full year before 


20 

acquisition? 


21 

A Yes. 


22 

Q What is your recollection? 


23 

A The final earnings here show a little over 600,000, 


24 

$637,000. 


25 

Q Would you tell us in laymen's terms, in English, 
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really, what the consideration for the acquisition by Nations 
Student Marketing was/ 

In other words, what were the shareholders of 
Interstate going to get when they gave up their ownership 
of Interstate? 

A The Interstate shareholders were each to receive 
two-thirds of a share of National Student Marketinc common 
stock for each share of Interstate common stock held. 

Q So it is what you call a stock for stock acquisi¬ 
tion, is that correct? 


0 Do I have it wrong? 

A No, it was a merger, but the result was that the 
Interstate shareholders got stock of National Student 
Marketing. 

Q Apart from the stock, did they get anythincr else? 

A No. 

Q Did you attend any meetinqs of Interstate Board 
members or others looking toward evaluating beino acquired 
by National Student Marketing? 

A Yes. 

Q I call your attention to August 12, 1969 or there¬ 

abouts. Do you recall a meeting on that day? 

A Yes. 
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Q Who was there? 

A It was a meeting of the Board of Directors of 
Interstate National Corporation and so the — all but I think 
one of the directors were there, as well as a few other 
people, including myself. 

Q What was the business of that meetina? 

A The business was to — primarily to discuss two 
things. 

One, the proposed agreement between Interstate 
end National Student, and also to get a reoort from a 
representative of White, Weld on their examination of the 
oroDosed agreement and there evaluation. 

Q What is White, V»eld? 

A It is an investment banking comnany. 

0 Is it fair to say that you had hired a specialist 

to see if National Student Marketing appeared to be a aood 
person to be merged with? 

A Interstate management had hired them, yes, sir. 
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2 

Q Did a representative of white, Weld deliver a 



3 

report to your meeting? 



4 

A Yes. Tony Bishoff of White, Weld delivered a 



5 

report that day. 



6 

MR.\ELIE: Would you mark this, please, as 37A, 



7 

Government's Exhibit 37A. 


XX 

8 

(Government's Exhibit 37A marked for identifies- 

1 

I 


9 

tion.) | 


10 

Q Mr. Schauer, I show you Government's Exhibit 37A 



11 

for identification and ask you if you are able to identify 



12 

1 

it for me? 



13 

A Yes, this appears to be the White, Weld report 

■ 


14 

i 

which was presented on or about that day and was discussed 

1 


15 

at the meeting of August 12, 1969. 



16 

Q That's the August 11 draft of the White, Weld 



17 

report, is that correct? 



18 

A That's correct. 



19 

Q At is hot off the press because your meeting 



20 

was August 12, is that right? 



21 

A That's right. 



22 

° do you have a recollection of what — first of all, 



23 1 

who was the representative of White, Weld who was there at 



24 

your meeting? 



25 

A His name was Tony Bishoff. 
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Q What was it that Mr. Bishoff was saying, do you 
recall? 

MR. STILLMAN: Objection. 

MR. MARTIN: Objection. 

THE COURT: I would think that the defendants 
are clearly right. That's hearsay. 

MR. VELIE: Your Honor, this is not offered for 
the truth of the matter asserted but for the fact that it 
was said to these people as kind of a verbal account that 
they relied on. 

i 

THE COURT: So you say. I don't think we 
reallyneed a verbal account in this context. 

MR.M2LIE: Very well. 

Q In any event, the White, Weld representative gave 
his report, is that the idea? 

A Yes. 

Q Do you recall any discussion at that meeting 

about fixed fee contracts? 

A Yes. 

0 Do you recall the discussion on that subject? 

MR. MARTIN: Objection. 

THE COURT: He says he does recall it.' I'm 
speaking to Mr. Velie. He's already said he recalls it. 
What's your next question. 
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3 

4 

| 

5 

6 

7 

8 
9 

10 

i 

11 

12 

■ 

14 

15 

16 

17 

18 

19 

20 
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Q What was that conversation? 

THE COURT: No, please, Mr. Velie. We can’t have 
extra courtroom declarations like this. The verbal act 
theory doesn't apply here, it seems to me either. 

MR. VELIE: Very well. 

Q I show you Government's Exhibit 5 for identifica¬ 
tion. 

Are you able to identify that? 

A Yes. 

Q What is it? 

A it is the annual report of National Student 
Marketing for the — called their 1968 annual report. 

THE COURT: Incidentally, five is in evidence. 


Mr. Velie. 

MR. VELIE: I'm sorry, in evidence. 

Q Do you recall having received that prior to the 
August 12 meeting? 


were 


A 

0 

A 

Q 

A 

Q 

there 


Yes, I believe we did. 

Do you recall discussions of aspects of that repor 
Yes. 

Including fixed fee contracts? 

Yes. 

Discussions about the company's internal growth, 
discussions about that? 


fc. 
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2 

A Yes. 


3 

MR. MARTIN: Objection, your Honor. I think what 

1 


4 

the discussions were about is no less hearsay than what th 9 


5 ! 

discussion was about — 


6 

THE COURT: I don’t see any harm even assuminq 


7 

you are correct. They discussed these matters. 


8 

What is your ultimate question here, Mr. Velie? 


9 

U In those discussions were you satisfied chat the 


10 

company had solid internal growth and reported accurately 


11 

what its business was? 

1 


12 

MR. MARTIN: Objection. 


13 

THE COURT: I’m going to sustain that objection. 


14 

Q Was there a continuation of that meeting on 

• 

15 

August 14, 1969? 


16 

A There was a meeting of some of the directors, yes, 

1 

1 

17 

sir, two days later. 


18 

U Was there a discussion at that meeting, the August 


19 

12 meeting of the Pontiac contract which National Student 


20 

Marketing said it had? 


21 

A My recollection, yes. 


22 

Q Was it your understanding that National Student 


23 

Marketing had a contractvith Pontiac on August 12? 


24 

A Yes. 


25 

Q (loqing ahead to August 14, who was at that meeting 

? 
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A There were — let's see. Robert Tate, Chairman of 
the Board of Interstate, Mr. Bach, who was the general 
counsel, my partner. Max Meyer, myself, Don Jeffers, who was 
the chief financial officer of Interstate, Cortes Randall fro‘r 
National Student Marketing as well as James Joy and John 
Davies, and Cameron Brown from Interstate. There mav have j 
been another person from National Student Marketing who was 
administrative assistant to Mr. Randall. I'm not sure. 

THE COURT: You say Cortes Randall. .Are you 
referring to the son or the father? 

THE WITNESS: Excuse me, your Honor. The son. 

! 

I'm sorry. In any of my conversations it would have to 

I 

refer only to the son. 

i 

Q That long list, is it essentially most o* the j 

members of the Interstate Board plus Mr. Randall, and if | 

somebody else was there with Mr. Randall, that other person, 
is that correct? 

A It wouldn'tbe all of the Interstate Board, it 
would be — there were four directors out of nine were there. 
Brown, Meyer, Tate and Bach. 

0 Did you have with you at that meeting a draft of 
the proxy statement? 

A Yes, sir. 

Q Do you recall it was brought to the neetlno by 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 


i 





15 

16 || 

17 

18 
19 


20 
21 
22 

|| 

23 

24 

25 



Mr. Randall, if you recall? 

A I don't recall how it got there, but we had — 

Q I show you Government's Exhibit 32 for identifi¬ 
cation. Tell me, sir, if you can, what it is? 

A This appears to be a proof of the August 14, 1969 
proxy statement. 

Q Why don't you leaf throuah it there and see if you 
can find any handwritings in there that you recoonize? 

A Well, there's — the first one that seems to come i« 
hand is on page 11. I believe it is my handwriting. 

Q All right. 

Does that help you identify this as the proxv 
statement which was with you on the 14th of Auoust? 

A Yes, I believe it does. 

Q Very well. 

Was there discussion about the proxy statement 
at that meeting? 

A Yes. 

0 Were you going through it together, is that the 

idea? 

A Yes. 

Q Askincr questions? 

A Yes. 

Q Looking at xioures? 
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A Yes. 


Q Trying to decide whether the Board would vote 
the merger or not? 

A No, I don't think that was -- no, I don't think 
that's correct. 

Q Had the Board voted yet? 

A The Board at its August 12 meeting had agreed 
in principal to it — to sian the aqreement provided that 
the financial information which was lacking was produced 
and was consistent with their understanding on that date. 
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Q All right. What was the financial information 

for the most part that was lacking on August 12? 

A We were lacking a good deal of the numbers concept 
ing the National Student Marking's nine-month figures ended 
May 31, 1969. 

0 All right. 

You were waiting for that information, is that 

correct? 

A Correct. 

0 Did there come a time when Mr. Randall left your 
meeting on the 14th to see if he could get some further 
information for you about those nine-month financials? 

A I know he left our meeting. I am not clear 
in my mind as to whether that was the total purpose of his 
leaving. 

0. Thereafter and late in the night on August 14, 
did you receive information over the telephone from New 
York City with respect to that financial information? 

A Yes. 

Q Was that information noted down in pencil in 

that draft? 

i 

A Yes, I believe that is correct. 

0 All right. Some of it appears at Page 11, numbef 
Page 11 of this draft, is that correct? 
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2 

A 

Yes. 

3 

0 

All right. Do you recall, was there a discussion 

4 

that evening 

about the historical performance of National 

5 

Student Marketing over thepast several years in its economic 

6 

performance 

with reference to the numbers? 

7 

A 

Well, I — 

8 

Q 

If you recall. 

9 

A 

I can't recall really. 

10 

Q 

i 

VEry well. Following your receipt of that 

11 

information 

did the final board vote take place at some time 

12 

thereafter? 


13 

A 

The contract was signed thereafter. 

14 

f 0 

All right. Did you and the Interstate board 

15 

members receive a final proxy following that? 

16 

A 

• 

Yes. 

17 

0 

It looked like this, Government Exhibit 25 in 

18 

evidence? 


19 

A 

Yes. The final one that I had I thought was on 

20 

different paper than this. 

21 

Q 

That is a certified copy, sir. It may well 

22 

have been on tissue paper or thinner paper, is that 

23 

the idea? 

> 

24 

A 

Yes. 

25 

Q 

It otherwise looked like that? 
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A It is bound on the ends and it was — I don't 
know if this is the final — it reads as the final draft, I 
mean the final. 

Q Did your final proxy look more like Government 
Exhibit 44 for identification? 

A That is it. 

Q That is it. Okay. 

THE COURT: Excuse me, Mr. Velie. How much furth{ 
do you have to go? 

MR. VELIE: I think I can complete the direct 
within three or four minutes, your Honor, and we will be 
finished for the day, I take it. 

0 I show you Government Exhibit 37 for identifica¬ 
tion. Do you recognize that? 

A Yes. 

0 Is that the final White, Weld report? 

A Yes, sir. 


Did you receive that thereafter and before the 


closing? 


A Yes, sir. 

0 This differs from the prior draft in that it 
includes an analysis to some extent or at least it included a 
reference to the fact that they have analyzed the proxy 

«r 

statement, is that correct? 
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A Yes, sir. 

Q I call your attention to October 31, 1969. That 
was the date of the closing, is that correct? 

A Yes,sir. 

Q Did you go to the closing? 

A Yes. 

0 Where was it? 

A A conference room at the law firm here in New 
York of White & Case. 

Q All right. Can you tell us who was there 
without listing every name? Were there Interstate board 
members there? 

A Yes. 

Q Were there White & Case lawyers there? 

A Yes. 

0 Were there Lord, Bissel & Brook lawyers there? 

A Ye3. 

Q Some other people? 

A National Student Marketing. 

Q National Student Marketing people? 

A Yes. 

0 Who was there for National Student Marketing? 

A Cortes Randall, John Davies, Jim Joy. 

MR.STILLMAN: Did you ask him if anyone was there 
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from Peat, Marwick? 

Q Were there an-, accountants from Peat, Marwick, 
Mitchell there? 

A No. 

Q Have you ever met Mr. Natelli or Mr. Scansaroli? 

Do you know these gentlemen? 

A I don't believe so. There was one meeting in 
June or July where we talked about a possible vehicle making 
the deal where Mr. Natelli may have been present when I was 
there, but I don't really remember. 

Q Do you recall the business of the closing 
taking place that day? 

A Yes. 

( 

0 During the closing do you recall being furnished 

a comfort letter? 

A I received a draft. 

0 You received a draft of the comfort letter? 

A Yes. 

0 I show you Government Exhibit 33 for identifica¬ 

tion and ask you, sir, ifyou can identify that as the draft 
of the comfort letter that you received? 

A Yes. 

0 Did you review it when you received it? 

A Yes. 
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11 
12 

13 
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15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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0 Did you read the entries in there? 

A Yes. 

0 A downward adjustment of I believe $500,000 
or thereabouts for deferred costs? 

A Yes. 

Q Is the $200,000 for receivables? 

A 300,000. 

Q 300,000 for receivables? 

A Yes. 

Q All right. And $84,000 for capitalized costs? 

A Yes. 

0 Each of those a downward adjustment? 

% 

A Yes. 

0 . Did you have occasion to have a huddle with 

the other Interstate people to discuss this? 

A Yes. 

Q Were you told certain things about it by the 
National Student Marketing representatives who were present? 
A Yes. 

i 

Q What were you told? 

MR. STILLMAN: Can we find out who was now the 

speaker? 

0 Who from National Student Marketing said some- 

4 

thing to you about the comfort letter? 
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2 

A Cortes Randall. 


3 

0 Do you recall what he said? 


4 

MR. MARTIN: Objection. 

/ 


5 

MR. VELIE: Very well, I will drop it. 


6 

0 Tell me — 


7 

THE COURT: Mr. Velie, may I suggest that three 


8 

and four minutes have long gone and among your many attribut* 

b 

9 

you aren't a good estimator. I suggest that defense 


10 

counsel are going to be spending some time with Mr. Schauer 


11 

and another case is waiting, I am sorry to say. Am I 


12 

right in that? 


13 

MR. MARTIN: Yes,your Honor. 


1 

14 

THE COURT: I am sorry. I think we better 


15 

•nspend now, which is the usual time, as I have told the jury, 


16 

in any event. 


17 

Mr. Light, and ladies and gentlemen, tomorrow we 


18 

will sit in the morning. I have another case early in the 


19 

morning, I hope to be finished. But just to make sure, don't 


20 

come in until 10:15 in case I run over a little bit. Then 


21 

we will quit at lunchtime, you understand, at 1:00 o'clock. 


22 

You will be free inthe afternoon. I think we will get quit 

€' 

23 

a bit done and I appreciate your willingness to come in tomor 

r 

24 

(Adjourned to Friday, November i, 1974, 


25 

at 10:15 A.M.) 
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United States of America 
vs. 

Anthony N. Natelli and 
Joseph Scansaroli 


1050 


74 Cr. 43 


New York, New York. 
November 1, 19 74 - 10:1 5 


(Trial resumed.) 

(In open court; jury absent.) 

i 

THE COURT: Good morning, gentlemen, one juror j 

is missing. is there any business we can dispose of now 
while we are waiting? 

MR. VELIE: Yes, your Honor. The Government 

has a pending offer of a portion of Exhibit 21. If i am 
not mistaken, I believe it is Page 3120, which has been 
identified as a memorandumin the handwriting of Mr. Natelli. 
In this connection,your Honor may recallthis memorandum 
was mentioned twice by Mr. Martin in the course of the trial, 
once in his opening and.once during the cross-examining of 
one of my witnesses. The Government has offered it as 
being authenticated as a portion of Peat, Marwick, 1 s work 
papers and authenticated — 

THE COURT: When did you offer this? I don't 
recall this came up yasterday. 
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2 

MR. VELIEs It did, your Honor. I offered 


3 

it because Mr. 1 Johns ton was able to say whose handwriting 


4 

it was. Ha found it, of course — 


5 

THE COURT: That is the one we deferred. 


6 

MR. VELIE: Yes/ exactly. 


7 

THE COURT: I beg your pardon. 


8 

MR. VELIE: It is offered as a party admission 


9 

and fully authenticated and plainly relevant in view of 


10 

not only our case but Mr. Martin's various statements about 


11 

it. 


12 

THE COURT: Wait a minute. You have refreshed 


13 

me. I know exactly what you are talking about now. 


14 

MR. VELIE: If I may, I am going to pass it up 


15 

(handing). 


16 

(Pause.) 


17 

THE COURT: I don't understand necessarily 


18 

there is any objection to this, is there, Mr. Martin? 


19 

MR.MARTIN: Yes, there is, your Honor. The 


20 

objection is not as to authenticity but relevance. It 


21 

seems to me without some testimony — nobody here has identi 

- 

22 

fied when this was prepared, what it was prepared in relatic 

n 

« 

r 

i- 

23 . 

to. » 

24 

Without that type of testimony, your Honor, the 


25 

document is not relevant. 

• , 
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THE COURT: I am sorry, I don't agree. It is 
true that there' is no date shown, but it is quite clearly 
identified as to what it is about. 

MR. MARTIN: Your Honor, the problem with 

i 

that is the testimony of Mr. 1 Buck, among others, I believe 
established that there were two different matters with 
regard to the Eastern contract that were under consideration 
at various times. 

One was the question of whether or not you 
could simply not change the figure in the proxy,but let 
them go really with the Pontiac numbers because you had an 
Eastern contract in almost the same amount. 

THE COURT: That is all interesting detail, but 
that really doesn't go to the admissibility question,as I 
see it. 

It is quite apparent what this is about. The 
handwriting is clear, the contents are reasonably clear. 

With Item No. 3, it is almost apparent to an out¬ 
sider at about the time when this must have been prepared. 

MR .MARTIN: Your Honor, I think the evidentiary 

value of this depends on which of the two context it was 

prepared in. . ' i 

THE COURT: That doesn't necessarily mean again 

that it doesn't get admitted. You are perfectly free to 
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develop that. 

MR. MARTIN: I think there needs to be some 
evidentiary basis,your Honor, to make it relevant to the 
issue which Mr.Velie is trying to prove through this, and 
that is that simply this was done solely onthe question of 
P u tting Eastern in at all and not as to this switch without 
changing the proxy numbers. 

THE COURT: Again, all of that is perfectly fair 
to argue. More than that, there may be various factual 
matters which are not in evidence already about this, but 
which could be put in evidence and so on and so on. That 
isn't necessarily the test of admissibility^as I see it. 

The objection is overruled, 21 will be received. 

MR. STILLMAN: Do I understand, your Honor, 
from Mr.Velie's statement that the document is being offeree^ 
with respect to Mr. Natelli? 

THE COURT: I had so understood it. It is a fajir 
question. What about that? 

MR. VELIE: Yes, your Honor. It is admitted as 

a party admission with respect to Mr. Natelli's understandir|c 
of this matter. 

THE COURT: All right. 

(Government Exhibit 21 for identification 
was received in evidence.) 
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MR. STILLMAN: Your Honor, I could take up 

one other matter before the start — 

THE COURT: Yes. Would you bear with me just 
a moment, Mr.Stillman. 

» 

(Pause.) 1 

THE COURT: Yes, Mr. Stillman. 

MR. STILLMAN: Your Honor, at this time I 


would like to move to strike the testimony of Arthur Frommer, 
the testimony that we have heard thus far from Mr. Schauer 
and to register my objection to the testimony of the witness 

Donald Jeffers, who will be offered, the testimony of the 

V 

witness Bruce Ritzenthaler, which will also be offered 
this morning. 

THE COURT: I am not going to entertain that 
motion now. I will entertain it later. 

MR. STILLMAN: All right, sir. 

(Jury present.) 

THE COURT: Good morning, Mr,Light, and ladies 
and gentlemen. 

Let me just bringyou up to date on one thing 
that occurred in your absence. . 

The Government offered yesterday and we deferred , 
the matter untilthis morning, an exhibit which has been 
marked and received as Government Exhibit 21. That exhibit 
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ia a yellow foolscap pagfe of notes stated,I believe, by 
the witness.Johnston to be in the handwriting of Mr. 

Natelli. It is received only ,as to Natelli and not as to 
Mr .SCansaroli. 

MR. MARTIN: Would your Honor add that that 
is an exhibit that was contained’ in part of the Peat, Marwicc 
work papers. 

THE COURT: Thit is certainly true. 

Do you went to read this before we call in the 

witness? 

MR. VELIE: Yes, your Honor. 

(Mr.Velie read from Government Exhibit 21 

in evidence to thejury.) 

MR. VELIE: Thank you,’ your Honor. 

• • 

THE COURT: Then we will recall Mr. Schauer. 

LOUIS F. SCHAUER resumed. 

DIRECT EXAMINATION (continued) 

BY MR. VELIE: 

THE COURT: All right, Mr. Velie. 

MR. VELIE: Thank you, your Honor. ^ 

0 Good morning, Mr. Schauer. 

A Good morning. • 

Q When we broke last evening you had told us you 
wer” r. t the closing of the Interstate National Student 

# 
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Marketing acquisition or merger meeting, is that correct? 


Yes. 


The meeting in which the deal was to actually 


become final? 


Yes. 


0 You identified th people being there as being 

representatives of Interstate, representatives of National 
Student Marketing, members of various law firms? Do I 
have that right? 

A Right. 

Q You told us how a letter was circulated, a com¬ 

fort letter was circulated and in it it had downward adjustm 
to the May 1969 figures of National Student Marketing, 
$300,000 adjustment to receivables. 

A Right. 

Q Incidentally,did that mention unbilled accounts 

receivable, if you recall? 

A I am not sure if that is the oxact phrase used. 
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Q You have identified this, Exhibit 33. Take a look 
at paragraph 2 at page 4 of that letter. 

A Yes. 

Q It indicates an adjustment in receivables of 
$300,000 rather than unbilled receivables, is that correct? 

A Yes. 

Q You told us there was another adjustment of about 
$500,000 in deferred costs, downward adjustment. 

A Yes. 

Q And a $84,000 adjustment in capital costs, capital 
adjustment. 

I 

Q That's correct. 

Q Were you or any other representative of Inter¬ 

state able to determine from that letter, from anything that 
was said, from any published financial figures available to 
you up until that very moment or after that National Student 
Marketing had lost money in 1968? 

MR. MARTIN: Objection, your Honor. 

THE COURT: I'm going to sustain that as to form. 
You have mixed up about three questions there, it seems to 
ms. 

Q Was there any information available to'you that 
National Student Marketing had lost money in 1968? 

MR. STILLMAN: I object, your Honor. 
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THE COURT! You mean as of the day of the closing? 

MR. VEL1E: Yes, sir. 

THE COURT: October 31? 

MR. VELIE: Yes. 

THE COURT: I will allow that. 

A Would you repeat the question now. 

Q Did you know at the closing that National Student 
Marketing had lost money in 1968? 

A NO. 

MR. MARTIN: Objection to the form of the ques¬ 
tion, your Honor. There is no such evidence. 

THE COURT: They may. That doesn’t mean the 
question can't be asked. I will allow the question. 

Q Your answer is no, you didn't know that, 

is that correct? 

A Correct. 

Q Did you know that of the $1.7 million of unbilled 

accounts receivable booked by National Student Marketing in 
1968, over $1 million had been written off as uncollectible 
and no good? 

MR. STILLMAN: I object, your Honor. 

THE COURT: Overruled. 1 

A No. 

Q You didn't know that? 
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2 

A NO. 


3 

Q Did you know that of $3.3 million of unbilled 


4 

accounts receivables booked in the 18 month period including 


5 

the year 1968 and the half year of 1969, $3.3 million of 


6 

unbilled accounts receivable had been booked and $2 million 


7 

or more had been written off as uncollectible or no good? 


8 

MR. STILLMAN: I object to this. I submit it ac¬ 


9 

complishes the very thing that we have been trying to ore- 


10 

vent . 


11 

THE COURT: No, Mr. Stillman. I'm sorry. I 


12 

disagree. 


13 

The objection is overruled. You certainlv are 


14 

free to argue that these facts aren't true, in any event. 


15 

That doesn't mean he can't ask the question. 


16 

MR. STILLMAN: It is something I would like to tak 

€ 

17 

up with your Honor ~ 


18 

THE COURT: No, we have taken it up quite a bit. 


19 

We don't need to take it up any more. 


20 

MR. STILLMAN: Surely. 


21 

A NO. 


22 

Q You didn't know that? 


23 

A NO. ( 


24 

Q Without this information did the deal close? 


25 

THE COURT: I'm sorry. That I don’t understand. 
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Q Did the deal close that day? 

• 

3 

MR. STILLMAN: That wasn't the question he put 


4 

a moment ago, your Honor. 


5 

THE COURT: That may be. I don't understand it. 


6 

Let's put the question you want to put here. 


7 

MR. VELIE: Very well. 


8 

Q When you and the Interstate Board agreed to close 


9 

the deal, did you have that information which I have been 


10 

asking you about, about the two million in write offs and 


11 

the one million dollars — 


12 

THE COURT: lie's already answered all of that. 


13 

MR. VELIE: All right, your Honor. 


14 

Q Did the deal close that day? 


15 

A Yes. 


16 

Q Nobody told you before the deal any of these 


17 

things, did they? 


18 

MR. MARTIN: Objection. 


19 

MR. STILLMAN: Repetitious, your Honor. 


20 

THE COURT: I agree. We don't need to repeat it. 


21 

Q The effect of that deal was, was it not, that the 


22 

1300 or so shareholders of Interstate gave up their invest¬ 


23 

ment in the insurance company and received instead shares of 


24 

National Student Marketing stock? 


25 

MR. STILLMAN: Same objection, your Honor. 



IOUTMKRN DISTRICT COURT RCRORTCRt, U.t. COURTHOUSE 
*Ot,EY UAHf Hf, vn«« N r rOT MCO 



V .r * 

.-i • 




gawe 5 


Schauer - direct 


1061 


THE COURTS Juat a moment. I will allow it. 

As a result of the closing, I wouldprefer you rephrase it. 

Q As a result of the closing, Mr. Schauer, 1300 
shareholders of Interstate gave up their investment in the 
insurance company and received instead shares of stock of 
National Student Marketing, is that correct? 

A They exchanged their shares of Interstate for shar B! . 
of National Student Marketing, that's right. 

MR. VELIE: You may inquire, gentlemen. 

CROSS EXAMINATION 

BY MR. MARTIN: 

Q Mr. Schauer, at that closing did Mr. Epley tell 
you next with th. comfort letter that Peat, Marwick had 
delivered that Mr. N.telli had augg.ated to him that this 

matter should be taken to the SEC before the cloning con- 
eluded? 

A No. 

MR. MARTIN: Can I have the draft, Mr. Velie, of 

the proxy? 


MR. VELIE: Which one? 

MR. MARTIN, The one that Mr. Schauer was looking 
at yesterday. , 

MR. VELIE: Sure. 

(Pause.) 
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Q I show you, Mr. Schauer, what has been identified 
as Natelli Exhibit K and ask you, sir, have you ever seen tha' 
or a copy of that document before? 

MR. VELIE: A? 

MR. MARTIN; K. 

A Yes. 

Q When did you see it, sir? 

A It was the first week of November, I think either 


November 4 or 5, 1968. 

MR. VELIE: Excuse me, Mr. Martin. Would you 
bear with me until I find my copy? 

MR. MARTIN: Sure. 

(Pause.) 

MR. VELIE: May I have the last question and 
answer, please? 

(Question and answer read.) 

Q Mr. Schauer, you are an attorney with the firm of 
Lord, Bissel and Brook, is that correct? 

A Yes. 

Q Is Lord, Bissel and Brook a rather large firm? 




How many lawyers, Mr. Schauer? 

A At the present time? 

Q Let's stick to 1969. 

A 70, 75, something like that. 


tOUTMCRN r.iSTNICT COURT RERORTCRS, U.l. COURTHOUIC 
PO’.CV 5 OUARC. NCR YORK my CO 7 4S*0 






1 


gave 7 


Schauer - cross 




1063 



Q Without being immodest, is it fair to say that 
your firm is one of the larger and more highly respected 
firms in the Chicago area? 

A I think we are, probably the fifth or sixth largest 

* 

firm in Chicago. 

Q As I say, without being immodest, rather highly 
respected? 

A I like to think so, yes. 
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Q Mr. Schauer, the agreement between National Studen 
Marketing Corporation and Interstate called for Interstate 
to receive a comfort letter signed by Peat, Marwick and 
Mitchell, is that correct? 

A Correct. 

Q You were shown, sir. Government's Exhibit 33 for 
identification. Is that — 

A Excuse me. 

That question, it called for a comfort letter from 
Peat, Marwick. 

Q Was Government's Exhibit 33 for identification, 
sir, signed by Peat, Marwick and Mitchell? 

A No, it was not. 

Q Did you ever receive a comfort letter signed by 
Peat, Marwick and Mitchell? 

A Yes. 

U I show you Exhibit K for identification and ask 
you are the last three pages of that the comfort letter 
signed by Peat, Marwick and Mitchell that you received? 

A Yes, we received it. 

Q Did you ever receive any other comfort letter sign 
by Peat, Marwick and Mitchell? 

A No. 

MR. MARTINs I offer Exhibit K for identification 
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in evidence, your Honor. 

MR. VELIE: Your Honor, the evidence here indi¬ 
cates that this was received a full four or five days after 
the closing and therefore it is irrelevant to his state of 
knowledge at the closing. 

Accordingly, it is objected to. 

THE COURT: Before we get to that, apparently this 
is a cheaf of papers only part of which are the comfort 
letter, right? 

MR. MARTIN: I believe the witness testified they 
were all received together and I think your Honor will see 
the relation by the first pages to the rest. 

THE COURT: I am not seeking to quarrel with you 
or the witness. What I am trying to find out is do you 
really want the entire group to go into evidence, and I 
gather now the answer to that is yes. 

MR. MARTIN: Yes. 

THE COURT: All right. If you were objecting, 

Mr. Velie, I am going to overrule that objection. You can 

» 

make any arguments you want, but that doesn't mean that this 
document doesn't come into evidence. 

MR. VELIE: Let me have one brief question on 
voir dire if I may. 

THE COURT: No, no. I have already ruled. It 
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2 

is received. 

XX 

3 

(Defendant Natelli Exhibit K received in evidence.) 


4 

MR. MARTIN: Your Honor, may I read Defendant 


5 

Natelli Exhibit K to the jury? 


6 

THE COURT: Yes. 


7 

MR. MARTIN: The first page of Defendant Natelli 


8 

Exhibit, ladies and gentlemen, is a letter on the letterhead 


9 

of Peat, Marwick, Mitchell and Company, dated November 3, 


10 

1969. 


11 

MR. VELIE: Excuse me. The date, Mr. Martin? 


12 

MR. MARTIN: November 3, 1969. 


13 

(Mr. Martin read from Defendant Natelli Exhibit 


14 

K in evidence.) 


15 

MR. MARTIN: Now, I would like to read a portion 


16 

of the letter on the letterhead of Peat, Marwick, Mitchell 


17 

and Company, dated October 30, 1969. 


18 

MR. VELIE: Have you skipped somethina there? 


19 

MR. MARTIN: Yes. 


20 

MR. VELIE: You skipped the transmittal letter 


21 

dated October 31, is that correct? 


22 

MR. MARTIN: Yes. 


23 

(Mr. Martin read from Defendant Natelli! Exhibit K 


24 

in evidence.) 


25 

Q Is it true, Mr. Schauer, that the people who atten 
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2 

the closing at the offices of White and Case were aware at 


3 

the time they decided to proceed with that closing that 


4 

National Student Marketing Corporation as of May 31, 1969 had 


5 

no earnings? 


6 

A I am not certain if that's correct. 


7 

Q Those people had received the proxy statement, had 


8 

they not, sir? 


9 

A Yes. 


10 

Q And that had the financial statements of National 


11 

Student Marketing in it, did it not, sir? 


12 

A Yes. 


13 

Q Thosefinancial statements showed, did they not. 


14 

sir, — 


15 

MR. VELIE: Page? 

I , 


16 

Q Would you give Mr. Velie the page. 


17 

A 21. 


18 

Q — earnings of some $700,000, is that correct? 


19 

A As of the — 


20 

Q As of the nine-month period May 31, 1969, the 


21 

bottom line was $700,000 in profit, isn't that correct? 


22 

A Approximately, yes. 


23 

Q And the draft comfort letter that you deceived at 


24 

the closing showed adjustments to that that totaled 


25 

$884,000, isn't that correct? 



SOUTHCRN DISTRICT COURT RIRORTKRt. U.». COURTROOM 
^OLIY SOUARt. NCR TOR*. N V. CO T-4MO 













jhe 


Scahuer - cross 


1069 


August, is that correct? 

V 

A Yes, sir, 

Q There were several copies of this draft given to 
various people associated with the Interstate Corporation, 
isn't that correct? 

A I believe that's right. I know we had distribu¬ 
tion in our firm. 


Q That draft has some figures written in, does it 
not, sir, in pencil for the nine-month period ending May 31, 
1969? 

A Yes. 

Q Would you tell the ladies and gentlemen of the 
jury what the total sales figure was for the nine month pericJd 


that is written in in that draft? 

A For 1969? 

Q That's correct, the total sales figure, sir. 

A y es. Net sales, which has two entires, aggregates 
in this handwritten note $11,825,877. 

Q The final proxy that you received, what did that 
show for total sales for the nine-month period? 


A It shows 11,313,569. 

0 That is a reduction in sales of $500,ObO, isn't 
that correct? 


A Approximately. 
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2 

Q And the figure given there, sir, for net 


3 

earnings, in your draft what is that figure, sir? 


4 

A This says 988,720. 


5 

Q And the figure that is given in the final proxy 


6 

is what, sir? 


- 7 

A 702,270. 


8 

Q That is about $286,000 less, isn't it? 


9 

A Yes. 


10 

Q Were you told, sir, that thoe reductions of 


11 

$500,000 to sales and over $285,000 to profit, resulted from 


12 

the fact that Peat, Marwick, Mitchell insisted that the 


13 

Pontiac commitment be written off from National Student 


14 

Marketing? 


15 

MR. VELIEs Excuse me. Told by whom, when, where, 


16 

in the proxy? 


17 

Q Told by anybody at any time prior to the Inter- 


18 

state closing? 


19 

A NO. 


20 

Q Were you told that the reduction of earnings by 


2! 

$285,000 was the result of write offs insisted upon by Peat, 


22 

Marwick, Mitchell? 


23 

A NO. 1 


24 

Q You told us that at the meeting you had with Whits 


25 

Weld there was discussion of the Pontiac contract, is that 
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A Yes. 

Q Was there discussion at that meeting of the fact 
that the representatives of White, Weld had contacted the 
people at Pontiac and been assured that they planned to use 
National Student Marketing services for the amount of anprcxi 
irately $1 million? 

A That's my recollection. 

MR. VELIEs i thought this was objected to when 
I tried to bring it out. 

MR. MARTIN: He was asked — 

THE COURT: We won't argue it. It is out. 

MR. VELIE: Happy to have it. 
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Q Did anybody tell you prior to the closing that 
Mr. Natelli insisted that that contract not be put 
in the proxy figures because there wasn't a binding written 
commitment for that Pontiac contract? 

MR. VELIE: Objection. This does not go to 

his knowledge and is purely argumentative. 

THE COURT: Again, I am sorry, Mr. Martin, I 
will have to have that read back. It makes no sense to 
me. 

(Question read.) 

THE COURT: I believe you already answered that 

nobody told you anything about Peat, Marwick or Mr. Natelli 
taking such a position. Am I not correct? 

THE WITNESS: That is correct, your Honor. 

THE COURT: So I don't see why we have to repeat 

that one. 

Next question. 

MR. MARTIN: If your Honor will just give me 

a moment to review my notes. I may not have any. 

q Mr.Velie asked you about the rate of exchange 

of Interstate shares for National Student Marketing shares, 

» 

is that correct? 

A js, sir. 

0 Was it correct that Interstate was being offere< 
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A I don’t think anybody who was at the closing 
did. Certainly no one from my firm. 

Q The fact of the matter ij that your conversation 
on that day with respect to this comfort letter and informa¬ 
tion contained in it were either with Cortes Randall, 
the son, right — 

A Right. 

q — Mr.Epley from White f> Case, and any other 

White & Case type lawyer, is that right? 

A It would be with the NSM representatives present 

which would include Mr. Randall, and theWhite s, Case lawyers 
that is correct. 

Q Was a man by the name of Joy there, James Joy? 

A Yes, sir. 

Q Is that right? 

A Yes,sir. 

q By the way, does your firm continue to do any 

legal work for National Student Marketing Corporation or 
Interstate? 

A We don't do work for NationalStudent. We 

do I believe continue to do work for Interstate, the insurant 

I 

companies. 

MR. STILLMAN: Thank you, sir. I have nothing 

further. 
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REDIRECT EXAMINATION 
BY MR. VELIE: ' 

Q Mr.Schauer, Mr. Martin was reading this letter. 

I am going to ask you, this letter that Mr. Martin was 
reading, Natelli Exhibit K, was dispatched to you four days 
after the closing, wasn't it? November 3 and the closing 
was October 31. 

A I don't know whenit was dispatched,but it was 
dated November 3, that's right 

Q The enclosure of th:s letter sent to you four 
days after the closing, the corofc rt letter read by Mr. 

Martin, that is dated October 30, isn't it, 1969? 

A Yes. 

Q When you were at the closing were you informed 

that the comfort letter was still being worked on down at 
the Peat, Marwick office and that they were going to tele¬ 
phone it in? Do you recall that? 

A At what point in time? 

Q During the closing on October 31 were you aware 
of the fact that the confort letter was still being prepared ? 

A Yes. 

Q Can you tell us how the comfort letter got dated 
back to October 30, the day before, the one that was sent 
to you four days later? 
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A I have no idea. 

Q Incidentally, Mr. Martin read you some of this 

language here: 

"Nothing has come to our attention which caused 
us to believe that the NationalStudent MarketingCorporation' 
unaudited consolidated financial statements for the nine- 
month period ended May 31, 1969, would require any material 
adjustments for fair and reasonable presentation of the 
information shown." 

I have stopped in the middle of a phrase, 

Mr. Martin, which goes on to say the exceptions which were 
read to you, a $500,000 deferred cost, $84,000 capital 
cost and 300,000 of receivables. 

This letter doesn't tell you, does it, that 
$1 million of sales of the period ended May 31,196:* 
were written off too and not just $300,000, does it? 

A That's right. 

q It doesn't tell you that when that $1 million 

contract was written off a substitute contract came into 
being at three o'clock in the morning at the printer's 


s 


plant while they were putting together the figures, does it< 
MR. MARTIN: Objection, argumentative. 

THE COURT: Sustained as to form. 

Q Is there anythingin this letter about the sub- 
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2 

stitute contract, the Eastern Airlines contract, which was 


3 

plugged into these figures when the Pontiac contract came 


4 

out? 


5 

MR. MARTIN: Objection, your Honor. 


6 

THE COURT: Sustained as to form. 


7 

Q Does this letter inform you that there was a 


8 

substitute contract for the $1 million contract it doesn't 


9 

tell you was written off? 


10 

MR. STILLMAN: I don't understand that questio 

n 

11 

THE COURT: Sustained as to form. 


12 

Q Anything in here about an Eastern Airlines 


13 

contract? 


14 

A no. 



CO 


15 

Q Anything in here about the fact that Extern 


16 

Airlines contract first saw the light of day at three o'cloc 

c 

17 

in the morning? 


18 

MR. STILLMAN: Your Honor, I really object to 


19 

this. 


20 

THE COURT: Sustained. We don't have to go into 


21 

that. 


22 

Thank you, Mr .Schauer. You may be excused. 


23 

MR. MARTIN: I am sorry, your Honor. • In light 


24 

of the redirect, one or two brief questions. 


25 
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RECROSS-EXAMINATION 
BY MR. MARTIN: 

Q Isn't it a fact, sir, that under the agreement 

that you representing Interstate had with National Student 
Marketing that the Interstate people had a right to refuse 
to proceed with the closing until such time as they got 
a signed comfort letter from Peat, Marwick,Mitchell? 

A I don't know that I would put it quite, that way.j 

q The agreement calls for a comfort letter from 

Peat, MArwick, Mitchell,does it not, sir? 

A As a condition of the closing, that is correct. 

Q And you were simply willing to rely on an oral 

agreement of some kind, is that right? 

A No. 

q You closed without receiving the signed comfort 

letter, did you not, sir? 

A We thought we had the comfort letter. 

q That was not from anything anybody associated 

with Peat,Marwick told you, was it? 

A That's right. 

MR. MARTIN: I would like, your Honor, to now 

I 

read the other part of Exhibit K which is now in evidence 
THE COURT:Fine, but can't we excuse Mr. 


Schauer? 
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MR. MARTIN: Yes, your Honor. 

MR. VELIE: Certainly. 

THE COURT: Thank you, Mr.Schauer. You may 


be excused. 


THE WITNESS: Thank you. 

(Witness excused.) 

MR. MARTIN: You may recall, ladies and gentle 

when I was reading Mr. Velie suggested I skipped a page. I 
would like to go back and now read that page to you. It is 
again a letter on the Peat, Marwick,Mitchell letterhead 
to Mr. J. Epley, White & Case. 

MR. VELIE: It is dated October 31. 

MR. MARTIN: Dated October 31,1969. 

(Mr. Martin read from Defendant Natelli Exhibit 
K in evidence.) 
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MR. VELIE: Mr. Heneghan, please. 


1080 


HENEGHAN, called as a witness by 


the Government, having been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR.VELIE: 

Q Mr.Heneghan, how are you employed, sir? 

A I am employed as chief counsel at the Securities 

and Exchange Commission, Division of Corporation Finance. 

Q Please tell the jury what the Securities and 
Exchange Commission is. 

A The Securities and Exchange Commission is an 

independent agency established by Congress for the pro¬ 
tection of investors. This is principally done through 
the administration of two statutes which require disclosure 
as to companies that are traded in the market. 

Q All right. What is the division of corporation 

finance? 

A Our function is two-fold. 

One, we handle the registration statements whicl 

are filed by companies which are offering their securities 

, 

to the publ ic . 

The other is that we also handle the proxy 
material of companies which are subject to our proxy rules. 
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words, you handle in some sense proxy 


statements required to be filed with the Commission? 


Yes. 


Is that correct? 


Yes. 


Q Does the SEC or the division of corporation 
finance independently investigate the truth of financial 
statements which are filed with theSEC? 


Q Whose responsibility is it to see to it that 
financial statements are truthful.and complete and accurate: 

A I would say it is the preparer and the person 
who files the material with the Commission. 

Q You say the preparer. The people who make th< 
statement? 

A Yes. 

MR. VELIE: Your Honor, at this time I ask 

the Court to take judicial notice of Section 26 of the 

1934 Act which is Title 15 United States Code,Section 78(2) 

% 

I would like to read a portion of it to the 
jury, your Honor. 

MR. MARTIN: Can w* jee it? 

MR. VELIE: Of course. 

(Pause.) 
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THE COURT: Gentlemen, are you aware now of 
what he is going to read? 

MR. MARTIN: I am, your Honor. I don’t 
think it is particularly relevant. 

I have no objection. 

MR. STILLMAN: I do. 

THE COURT: Sir? 

MR. STILLMAN: I object to it, your Honor. 

THE COURT: May I ask Mr.Velie, you know I am 
going to charge the jury. Why do we have to get into this? 

MR.VELIE: I will be happy to explain. We are 

required to prove that the proxy statement is required to 
be filed. 

THE COURT: I don't think that there is any 

dispute over that. 

MR. VELIE: I believe that you might find that 

counsel dispute me on that. 

THE COURT: Is there any dispute, gentlemen, 

on this simple issue? 

MR. MARTIN: Yes, your Honor. 

THE COURT: There is? 

MR. MARTIN: Yes, your Honor. 

MR. STILLMAN: The witness — 

THE COURT: Mr. Stillman, I didn't ask for argu¬ 
ment, I just wanted to knew — you dispute it, fine. Go 
ahead, Mr. Velie. 
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MR. VEI.IE: Section 26, "Unlawful representations .r 

. 

"No action or failure to act by the Commission — 
that's the Securities and Exchange Commission — “In the 
administration of this title shall be construed to mean that 
the particular authority has in any way passed upon the 
merits of or given approval to any security or any 
transaction or transactions therein, nor shall such, or 
failure to act with regard to any statement or report filed 
with or examined by such authority pursuant to this title 
or rules and regulations thereunder be desm-sd a finding 
by such authority for that such statement or report is true 
and accurate on its face or that it is not false or mislead* 
ing. 

"It shall be unlawful to make or cause to be 
made to any prospective purchaser or seller of a security, 
any representation that any such action or failure to act by 
the Securities and Exchange Commission is to be construed 
in that fashion." 

MR. STILLMAN: Your Honor, I respectfully move 
for a mistrial on the ground that that document did not 
prove the fact that he indicated to your Honor that he wanted 
to prove. 1 

THE COURT: I must say I would quite aqree, but 
I don't think or I hope Mr. Velie doesn't think this is qoint 


>k 
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to prove just what you said. I would qu ze agree with you 
on that. All that's happened here, gentlemen, is that he 
wishes to bring this to the attention of the jury as a statul 
of which this court is onply prepared to take judicial notice 
of. That is all. 

Let us march on to something else. 

MR. VELIE: Very well. 

THE COURT: Do you have any further questions 


of Mr. Heneghan? 


MR. VELIE: I do. 


THE COURT: All right. 


Q Are there requirements, Mr. Heneghan, as to what 
companies must file documents and as to what documents must 
be filed? 

A Well, I think you would have to indicate to me wha 
areas you are talking about. Theri are many requirements. 

Q Are they found in the statutes and in the rules? 

A Yes. 

Q All right. 

MR. VELIE: Your Honor, I now ask you to take 



judicial notice of section 12 G 1 of the 1934 Act which is 
title 15 United States Code, Section 78 (L), subject G-l, 


your Honor, 


MR. MARTIN: May I see that, Mr. Velie? 
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(Pause.) 

MR. MARTIN: My objection is he's going to read 
a provision dealing with registration statements and we are 
dealing with proxy. 

MR. VELIE: Your Honor. I'm going to prove that 
this is a registered company and following that as a registe 
company was required to file its proxy. I must do one step 
at a time. 

THE COURT: May I suggest, Mr. Velie, that an awfdl 
lot of confusion could be avoided here if — what does Mr. 
Heneghan have to do with all this? If you want this Court 
to take judicial notice of a statute, this is simple. I don't 
need the help, with all due respect, of this gentleman. I 
would like to know, what do we need him for? Let's do it 
and get it over with. Statutes we can handle without wit¬ 
nesses . 

MR.\ELIE: Very well, your Honor. I believe he 
can identify from the file the filing which was filed — 

THE COURT: Fine, but that's not these statutes. 

All we are doing is whiffling here, if I may say so, with no 
need to keep this gentleman sitting here. He's a public 
servant. I'm sure he can be back in his office with many 
other things to do than just sit here listening to you readirg 
the statutes. 
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MR. VELIE: If I may proceed. 

It won't make any sense at all unless we do it in 

order. 

THE COURT: We will take a recess. You show these 
lawyers at the back table what you are intending to do, so 
we don't have these pregnant intervals of silence, which 
they are entitled to in order to react this material. 

MR. VELIE: Very well. 

THE COURT: Mr. Light and ladies and gentlemen, 
we will take a recess at this point. 

(Recess.) 1 
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MR. VELIE: Your Honor, in accordance with your 
suggestion, I believe I can proceed with the statutes and 
without the witness. 

THE COURT: You now decide you don't need Mr._ 

MR. VELIE: I will read the statutes. 

THE COURT: Gentlemen: Do you have any questions? 

MR. STILLMAN: Just a few, your Honor, based on 
the testimony elicited thus far. 

MR. VELIE: Allow me to do this. 

THE COURT: All right. Since they wish to ques¬ 
tion Mr. Heneghan, and theoretically entitled to if they 
want, why, we will go ahead. 

MR. VELIE: Your Honor, ladies and gentlemen, the 
parties have stipulated, however, the National Student 
Marketing Corporation was a registered company during all 
material times herein. 

Your Honor, I now ask you to take judicial notice 

of Section 14 (A) of the 1934 Act, 15 United States Code, 
Section 78NA. 

"It shall be unlawful for any person, by the use 
of the mails or by any means or instrumentality of interstate 
commerce or o any facility of a National Securities Exchange 
or otherwise, in contravention of such rules and regulations 
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as the Commission may prescribe as necessary or appropriate 
in the public interest or for the protection of investors, 
to solicit or permit the use of his name to solicit any 
proxy or consent or authorization in respect of any security 
registered pursuant to Section 12 of this title." 

Your Honor, I now ask you to take judicial notice 
of Title 17, code of Federal Regulations, Section 240.14(A) 6, 
portions of which I now ask permission to read to the jury. 

THE COURT: Yes, I will take judicial notice of 
that regulation. 

MR. VELIE: "Material required to be filed. 

"Five preliminary copies of the proxy statement 
and form of proxy and any other soliciting material to be 
furnished to security holders concurrently therewith shall 
be filed with the Commission at least ten days prior to the 
date definitive copies of such material are first sent or givr. 
to security holders." 

I now read from subsection (c). 

"Eight definitive copies of the proxy statement, 
form of proxy and all other soliciting material, in the form 
in which such material is furnished to security holders, 
shall be filed with, or mailed for filing to, the Commission 
not later than the date such material is first sent or 
given to any securityholders." 
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Your Honor, I offer Exhibit 20 as a certified 
copy of the preliminary proxy statement filed by National 
student Marketing Corporation on August 20, 1969. 

I now read from the attestation. 

MR. STILLMAN: I have no objection. 

MR. MARTIN: I have no objection to the copy. 

THE COURT: You don't have to read the certifica¬ 
tion, Mr. Velie. That is a redundancy which we can be 
spared. 

i take it there is no objection to the so-called 
preliminary file copy? 

MR. MARTIN: That's correct. 

(Government's Exhibit 20 received in evidence.) 

BY MR. VELIE: 

Q Mr. Heneghan, do you recognize the received stamp 
of the United States Securities and Exchange Commission 
Division of Corporation Finance? 

A Yes. 

Q It shews that this preliminary proxy statement was 
indeed received for filing on August 20, 1969, is that 
correct? 

A Yes. i 

0 I put before you, Mr. Heneghan, from Exhibit 25 in 
evidence the certified copy of the financial proxy statement. 
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the uefinitlve proxy statement. 

Do you recognize the received stamp of the United 
States Securities and Exchange Commission? 

A Yes. 

Q It indicates, does it not, that this was received 

for filing on September 30, 1969, is that correct? 

A Yes. 

MR. VELIE: Gentlemen, you may inquire. 

THE COURT: Mr. Stillman. 

MR. STILLMAN: Just a few questions, your Honor. 
CROSS EXAMINATION 
BY MR. STILLMAN: 

Q Mr. Heneghan, Mr. Velie asked you about that por¬ 

tion of the proxy requirements which speak about the filing 
of preliminary copies. 

Will you tell the jury the purpose of the prelimii 
ary filing of proxy material? 

A The purpose is that the staff of the division hav< 
an opportunity to examine the information furnished in the 
proxy material to determine whether proper disclosure has 
been made on the facts presented. 

0 On the staff are there any accountants^ 

A Yes. 

Q Is it fair to say that the people who would be 
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reviewing the financial statement aspects of the filing are 


in fact accountants? 


Q Did you know back in 1969 a Mr. Burhenne? 

A I knew he was an accountant on the staff. 

Q .there was a Mr. Lloyd Dollett and he was a branch 

chief. 

A Yes. He wasnot an accountant. 

Q But Mr. Burhenne was? 

A Yes. 

Q Is it fair to say, sir, that what happens is, 
when this preliminary material is filed, after the staff 
accountants review the material they send out so-called 

letters of comment raising questions about things that concern 
them? 

A Yes, that's correct. 

^ ^ also true that in some instances before the 

actual preliminary filing there is an interchange in some 

instances between the registrant or his accountant and the 
**taf f ? 

A There can be. 

Q Do you know whether or not that was in'fact 
true with respect to the proxy material for National Student 
Marketing Corporation? 
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A No, I do not. 

Q You do not know that. All right. 

The filing of a proxy document or proxy material 
is different from so-called periodic filings, is that right, 
sir? 

A Yes. 

0 By periodic filings am I correct in referring to 

forms known as 8K, which is a monthly filing? 

A Well, yes, and other K forms. 

U Those K forms are documents which a registered 
company must file from time to time if certain contingencies 
occur, is that right? 

A Thatfc correct. 

Q With respect to proxy material, if a corporation 
does not wish to solicit any vote from its shareholders I 
gather that there is no requirement thatvou file proxy 
material, is that correct? 

MR. STILLMAN: Thank you. I have nothing further, 

your Honor. 
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CROSS-EXAMINATION 
BY MR. MARTIN: 

Q Mr. Heneghan? 

A Yes. 

Q Do the regulations for filing proxy statements 

provide that it may be a faulse and misleading statement 
to set forth misleading information or material which 
directly or indirectly impugns character, integrity or 
personal reputation or directly or indirectly makes charges 
concerning improper, illegal or immoral conduct or associa¬ 
tions without factual foundation? 

A I don't think there is anything in the proxy 
regulation that I know of. I would have to see. I 


can't say. 


I show you that — 

Well, this — what part are you reading? 

The note here. 

These are -- well, yes, it does have that. 

It does? 

Yes. You are reading from it. It has it, yes. 
MR. MARTIN: Thank you very much. 


SOUTHERN DIST NICT COUNT REPORTERS, U.S. COURTHOUSE 
EOLEV iOUARf NEW YORK, N.V. CO 7.«»0 





i 










1 


jhb-3 


1095 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: I am sorry. I am not at all privy 

% 

MR. VELIE: I am sorry. I didn't want to say 

this in front of the jury in deference to the objections 
that have been made. 

We have an additional witness who can identify 
the fact that the Eastern commitment was written off. His 
name is Robert Ball. He is in the building. Jed 
Rakoff has spoken to him, has some documents, and perhaps 

it would be appropriate, if you wished, to have a voir dire 
or to put him on. 

THE COURT: I have a sense that we are running 
out of witnesses. Does the Government have any other 
evidence besides this? 

MR. VELIE: Available today Ihave Mr. Dingwall 
and some summary charts. 

MR.MARTIN: Which again will require something 
outside the presence of the jury, your Honor. 

THE COURT: And that's it? 

MR. VELIE: I believe so, yes, your Honor. 

MR. STILLMAN: Do I understand that Mr. 
Ritzenthaler will not be called? Because he is here. 

MR. VELIE: He is here and as of now I don't 
see any point in pttting him before the jury. 

MR. STILLMAN: The same is true as to Mr. 
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Jeffers? 


wish. 


MR. VELIE: Yes. You may call hirr if you 


THE COURT: Who is Mr. Ball? 


MR. VELIE: Mr. Bell was the contracts accountant, 


as I understand it, at National Student Marketing Corporation, 
and as I understand what he can prove — I have been sent 
a note — as the contract officer he received the Eastern 
Airlines proposal some time during the summer, I understand, 
of 1969, had never heard of the verbal commitment previous 
to that. He made a schedule shbwing no billing — 

MR. STILLMAN: Mr. Velie, an you keep your voice 
down, please? 

MR. VELIE: Yes. He made a shewing showing a 
schedule which reveals that as of January 20, 1970,Eastern 
Airlines had not been billed on the books of the company 



for any of the proposals herein. 


He,as I understand it, as contracts officer 


, kno wjs 


of no expenses incurred or projects performed by National 
Student Marketing for Eastern and I understand that he 
has some recollection^ of the fact that a large portion of 

I 

the commitment was written off because the company phased 
out its ability to do the work for Eastern or any other 
company. 
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THE COURT: This doesn't sound like anything 
more than we already know. When we go beyond the proxy 
date it sounds like the same old stuff, that it was due to 
the fact that the company in 1970 realized it wasn't doing 
anything and that was the end of it. 

How this can all be chargeable to knowledge on 
the part of Natelli, I don't understand. 

MR. VELIE: The answer to that is that in August 
Mr. Natelli declared to the world that $519,000 was earnings 
of the May period and yet we have proof that the contracts 
officer never did anything for Eastern, had no record of - 
that is what we want to prove here — and that he ultimatel}, 
as things progressed, simply caused it to be written off. 

In other words, Mr.Natelli should indeed have known that 
he had no business calling this earnings in August. 

THE COURT: You better get this fellow. Where 

is he? 


MR.VELIE: I thought he was in the witness room 
and Mr.Rakoff was preparing him, but I will have to check, 
if I may. 

THE COURT: So now the jury comes in and wastes 
its day while we sit around here doing this. 

MR. VELIE: I would•have been happy to have 
proved it to the jury, your Honor. I have no other way 
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of doing it. You have ruled on the defense request 
for a voir dire. I have him here. 

THE COURT: I would want one even if they 

didn t. 


MR. VELIE: Very well. I don't object to 

your ruling. 

THE COURT: You see, we bring him in here this 
morning and I don't see any purpose in doing anything but 
sending him home. 

MR.VELIE: The voir dire should not take 

terribly long and if you deem the evidence admissible they 
could hear it and go home for the weekend. 

THE COURT: Now they are fighting about poor Mr. 
Dingwall, they want to have that voir dire. 

MR. VELIE: I don't understand that. Mr. 
Dingwall is simply a summary witness. 

MR. MARTIN: Your Honor, I think it is a 

matter of the charts that are being produced. You cannot 
put them before the jury as a paper exhibit. The Court 
has to take a look at them and see what they say. 

THE COURT: I suppose you are right. Could I 
have some assurance that we have Mr. Ball around here? 

MR. VELIE: I will send for him right now. I as)j 
at the break that he be brought to the witness room. 
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2 

(In open court.) 


3 

THE COURT: Mr. Light and ladies and gentlemen. 


4 

we have a technical problem Which I at least did not antici¬ 

- 

5 

pate. Rather than hold you up any further,I am going to 


6 

ask you to take another recess at this point. 


7 

If it takes longer thanl think it will, I will 


8 

either ask you to come back or I would send in word via 


9 

Mr. Bowes or somehow. So if you will take another recess 


10 

at this point. 


11 

(Jury absent.) 


12 

MR. VELIE: May I be excused, your Honor? I 


13 

am going to try to locate the witness. I hope he is in 


14 

the witness room. I sent for him before. 


15 

(Pause.) 


16 

MR. MARTIN: By the way, is there any 3500 


17 

material on this witness, Mr.Velie? 


18 

MR. VELIE: That is a good question. 


19 

MR. MARTIN: I kn ow we haven't gotten any. 


20 

THE COURT: Gentlemen, while we are waiting 


21 

here, I want to be able to give this jury some indication 


22 

of our time scheme. Now the Government should be finishing 


23 

up Monday morning from what I hear. 


24 

MR. VELIE: I think so, your Honor. 


25 

THE COURT: Are we going to have defense wit- 
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nesses and, if so, are we going to fill out the week? 

For example, the jury has already asked whether we will be 
sitting a week fromthis Friday. My answer for that is 
going to be that if we are going that long, that we will 
not be sitting next Friday because I have other things 
to do. 

As matters now stand, assuming the Government 
rests some time on Monday morning or thereabouts,will we 
fill out the rest of the week as best you can guess? 

MR. MARTIN: My best guess, your Honor, is that 

we should probably go with the defense case at least three t 
four days in testimony. We will not get past the testimony 
by the end of next week. 

THE COURT: That is very helpful. Thank you. 

Where is the witness, Mr.Velie? 

MR. VELIE: I am told they are immediately on 

their way. 

THE COURT: From where? 

MR. VELIE: Third floor. 

THE COURT: Third floor? 

MR. VELIE: Yes. Here they are, your Honor. 

Mr.Ball. 
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ROBERT BALL, called as a witness by the 
Government, having been first duly sworn, was 
examined and testified as follows: 

VOIR DIRE EXAMINATION 
BY MR. RAKOFF: 

Q Mr.Ball, were you previously an employee of 

National Student Marketing? 

A Yes, I was. 


Marketing? 


When were you first employed by National Student 

November of 1968. 

What was your position then? 

Internal auditor. 

Did there come a time when you changed to a 


different position? 


Yes, early 1969. 

What was that position? 

Revenue accountant. 

How long did you hold that position? 

Until May of 1970. 

what are the duties of a revenue accountant? 


What were your duties? 


A I was responsible for maintaining the records 
of the contracts that had been booked by the company and , 
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THE COURT: Will you please talk to the back of 

the room, Mr.Ball. The acoustics here are not ideal. 

A 

I was responsible for maintaining the records 

of the contracts that had been booked and for billing those 

contracts. 


Q 

Am I correct in stating that that included fixed 

fee contracts? 

A 

Yes,it did. 

Q 

Would that have included so-called Eastern 

contract? 

i 

A 

Yes. 

0 

Did your booking duties and billing duties 

include the 

booking of all expenses that would have been 

incurred in 

relation to the fixed fee contracts? 

A 

Yes,it did. 

0 

And the billing of all bills that were sent out 

in relation 

of fix^d fee contracts? 

A 

That is correct. 

Q 

Incidentally, who was your superior? 

A 

Donald Freiert, the accounting manager. 


THE COURT: I am sorry, sir. I am four feet 

1 

from you and I couldn't hear that myself. What is that 

again? 

THE WITNESS: Donald Freiert. 
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Q Were the two of you responsible to someone? 

A To Bernard Kurek. 

Q Mr.Ball, I show you Government Exhibit 18 alreadv 

in evidence, which has been identified as the letter written 
from Mr. Mullen of Eastern to Mr. Bushnell on August 14, 

1969, purporting to confirm an $820,000 commitment for fiscai. 

1970. 

Sir, have you seen that letter before? 

A Yes, I have. 

Q When was the first time that you saw that letter 1 ’ 
A It was during or after August of *69. 

Q When you say "after," you mean still within a 
month or two of that? 

A That is correct. 

Q When you first saw that letter, was it in con¬ 
junction with some other materials? 

A Yes, it was in conjunction with the Eastern 
Airlines program package. 

Q I direct your attention to defendant Exhibit J, 
the second half of that — 

THE COURT: Is this Natelli J? 

r 

MR. MARTIN: Yes, your Honor. 

0 — and I ask you, is that the proposal you 

were just referring to that you received in conjunction — 
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MR. STILLMAN: Can't hear you. 

Q Was that the proposal that you received in 
conjunction with the letter from Mr. Mullen dated August 
14? 

A Yes, sir,it was. 

Q Was that the first time you had ever seen that 
proposal? 

A As best I recall, that was the first time. 

Q Had you ever — 

THE COURT: Excuse me. What you mean was that 
the first time? I don't follow this? When? 

MR. RAKOFF: He has testified — 

THE COURT: I know what he has testified. That 
is why I am asking the question. When? 

Q Mr.Ball, can you answer, please? 

THE WITNESS: During August of 1969. 

THE COURT: You saw this at the time you saw 
that other exhibit known as GX18? 

THE WITNESS: Yes, sir. 

THE COURT: Thank you. I understand. 

Q Had youever heard of any commitment of this 
size fromEastern prior to receiving that letter, that 
proposal? 

A I have no recollection of hearing of it before. 
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Your best recollection is that you had not 
heard anything of it? 

A That is correct. 

Q Let me draw your attention, Mr.Ball, to January 
of 1970. 


Did you have occasion in January to determine 
what part of the Eastern contract had actually been billed? 

A Yes, I had. 

Q Did you prepare a schedule reflecting that? 

A Yes. 

Q How did you go about getting the data for that 

schedule? 

A By a review of the books that were kept on the 
contracts. 

MR. STILLMAN: I am straining. I am sorry. 

THE COURT: We will read that back. 

MR. MARTIN: Would you have any objection,your 
Honor, if we sat in the jury box during the voir dire? 

THE COURT: That is fine. Anyhow, Mr.Ball, 
don't be bashful. Talk out. 

(Question and answer read.) 

MR.RAKOFF: Could you mark this as Government 
Exhibit 61 for Identification, please. 

(Government Exhibit 61 marked for identification.) 
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2 

Q 

Mr.Ball, I show you what has been marked as 

3 

Government 

Exhibit 61 for identification, and I ask you 

4 

whether that is a copy of the schedule you prepared? 

5 

A 

Yes, it is. 

6 

Q 

Did you have occasion to look at that schedule t 

7 

morning? 


8 

A 

Yes, I did. 

9 

Q 

Has that refreshed your memory as to the amount 

10 

of the Eastern contract that you determined had, in fact, 

11 

been billed as of January? 

12 

A 

Yes, it has. 

13 

Q 

Could you tell the Court what that was? 

14 

A 

Zero. There was no billing on it as of that 

15 

date. 

, 

16 

Q 

Am I correct in stating that this schedule also 

17 

reflects certain prior Eastern commitments that had, in 

18 

fact, been 

billed? 

19 

A 

That is correct. 

20 

Q 

Am I correct in stating that the total of those 

21 

prior billings going back to 1968 is considerably less 

22 

than $100, 

000? 

23 

A 

» 

Yes,that's right. 

24 


MR. STILLMAN: Can I see the schedule? 

25 


MR. RAKOFF: Yes. 
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(Pause.) 

Q Independently of any schedule, Mr.Ball, is it 
your present recollection that any billing had been done 
on this commitment? 

A I don't recall any billing on it, no. 

Q Had any expenses been incurred,to the best of 

your recollection, onthat commitment? 

A I can't recall any expenses of any size, no. 

Q Did you have knowledge of any performance that 
had been done on that commitment? 

A No, I did not. 

Q Do you know what finally happened to that 
Eastern contract? 

A I know that it was eventually either substantial] 
reduced on the books or written off completely. I don't 
know which. 

MR. RAKOFP: That is all, your Honor. 
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THE COURT: Does the defense object to this? 

MR. MARTIN: Yes, your Honor. 

MR. STILLMAN: Yes, your Honor. 

MR. MARTIN: May I ask a couple of questions? 

THE COURT: We are not here to cross examine. 

MR. MARTIN: I know that. 

VOIR DIRE EXAMINATION 
BY MR. MARTIN: 

Q Mr. Ball, I show you J and that is the plan that 
you were referring to? 

A Yes, sir, it is. 

Q You were simply, for want of a better word, the 
bookkeeper in the accounting office who made the entries in 
the books? 

A That's correct. 

Q You had no responsibility for dealing with the 
client or in implementing the programs, is that correct? 

A That's correct. 

Q This was a plan, was it not, sir, that was to be 
implemented for the year 1970, is that correct? 

A That's correct. 

MR. RAKOFP: Could we have a clarification on 
that, your Honor? It is fiscal 1970, I believe. 

THE COURT: I would assume that's correct. I don' 
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think anybody doubts it. 


MR. RAKOPPs As opposed to calendar year. 

THE (DURT: By that time my understand is the 
corporation was on a fiscal calendar year. 

MR. RAKOFPs Well, your Honor, at the time that 
the August 14 letter was written they were not. 

THE COURT: All right. That's probably so. If 
this is of major importance here, I would be astonished. 

Is there anything else that need be gone into. 

MR. MARTIN: One further thing, your Honor. 

Q Do you recall, Mr. Ball, participating in a con¬ 
ference call between Mr. O'Connor of Peat, Marwick, Mitchell, 
Mr. Bushnell, Mr. Kurek, yourseli and Mr. Davies on February 
18, 1970 together with Mr. Garriock and Mr. Cobb? 

A No, sir, I don't recall the meeting. 

Q Do you recall any conversation with Mr. Garriock 
and others concerning this contract where it was seated that 
NSM was not going to be able to fulfill this contract because 
they were doing away with the campus representative system? 

A I don't recall any specific meetings where that 
was discussed. I know it was discussed over a period of 


time. 


Q Would you just read this document. 

MR. MARTIN: And this is the Wharton work paper, 
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2 

your Honor, that wa havensferred to. 


3 

Q -- starting w* h the third paragraph. Does that 


4 

refresh your racollaction at all as to that, Mr. Ball? 


5 

A No, I'm sorry, it doesn't. I have seen this. I 


6 

just don't recall the meeting. 


7 

Q Without saying reference to any particular meetinq 

9 

8 

do you recall being told by officers of National Student 


9 

Marketing that the purpose, the re*~on that this Eastern 


10 

contract was going to have to be written off was because 


11 

National Student Marketing Corporation could not fulfill 


12 

it because they were terminating their campus representative 


13 

system? 


14 

A I recall some discussions of that, yes. 


15 

MR. MARTIN: Fine, your Honor. That's all I have. 


16 

THE COURT: I take it that both defendants object 


17 

to any portion of this crofferred testimony. 


18 

MR. MARTIN: Yes, your Honor. 


19 

THE COURT: Mr. Velie, I will permit if you and Mr 

• 

20 

Rakoff desire the testimony, which Mr. Ball has qiven as to 


21 

what he learned in August of 1969. As to anything after 


22 

that or, more precisely, anything after the date of the filir 

fj 

23 

of the proxy, I will not permit. 


24 

Again, I do not see any clear nucleus between thie 


25 

and th» issue of Mr. Natelli's knowledge or criminal intent. 
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^- s just to open. None of the witnesses for Der- 
fectly good reasons have been able to tell to my satisfaction 
anything that I can assume a reasonable person would have 
anticipated that Mr. Natelli either knew or should have known] 
This just went on too long, at a time when there's no 
showing that he was around, in any event, directly concerned 
and, second of all, even if he had been, that he was involved] 
in all of this. 


MR. VELIE: Your Honor. — 

THE COURT: So I want to know, do you want to 
offer the brief testimony of what he learned in August? 

MR. VELIE: I believe we do, your Honor. If I 
might try to explain why I think .— 

THE COURT: It is really the same as it is always 
been, no offense to you or Mr. Ball or anybody else. We 
don't know anything more than we did before from the other 
witnesses. 


MR. VELIE: I do think we know this, that in 
January of 1970 the books of the company show absolutely no 
activity whatever. 


THE COURT: I could have auessed that already. 
In fact, there's already evidence I think of a documentary 
nature that tends to indicate that. 

MR. VELIE: Not before the jury, however. 
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THE COURT: I'm not worried about the jury. I'm 


worried about this issue. Forget the jury for the moment. 

They are not here. 

MR. VELIE: Now, the point that I think we are 
entitled to argue circumstantially to this jury from this 
evidence, and that's why I believe it is relevant circum¬ 
stantial evidence is this: When Mr. Natelli declared $500,000 
to be earnings as of May, he knew that the campus marketing 
system had generated $3 millon of so called sales, 2 million 
of which he had separated. 

THE COURT: Mr.'Velie, one of your techniques is 
to argue your whole case, which is already in evidence and 
bootstrap this point. 

I'm not going to be persuaded by that. I told 
you that three or four times already. You are only arguing 
yourself out of court on this for one good reason, all of that 
is in evidence. You can make that argument. One of the 
things that concerns me is just that point. You can make 
the argument now. 

To put in an additional proof of what happened in 
1970 I think is very unfair to the defendant Natelli. 

MR. RAKOFF: Your Honor, could I make one point? 

MR. STILLMAN: I can't hear you, Mr. Rakoff. 

MR. RAKOFF: I would like to make one point. I 
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may be treading on ground- I haven't been toec the whole 
time this has been discussed —— 

THE COURT? We will forgive you. 

MR. RAKOFF: Thank you, your Honor. This schedule 
that was prepared, admittedly prepared in January, neverthe¬ 
less is a reflection of events going back to '68. 

THE COURT: I know, that's quite clear. 

MR. RAKOFF: And what it shows is that Eastern 
hadn't been doing any business of this — 

THE COURT: I am aware that Eastern is a real 
soggy bag of nothing, as it turns out. We are all aware of 
that. But to put a witness on who can say that finally in 
1970 this company wrote it off presumably because there 
hadn't been any activity and because their campus marketing 
division was a bust and to jump from all of that proof, which 
I don t criticize or assail as being untruthful or inaccurate 
and to suddenly make a bootstrap argument that Natelli knew 

all of this and should have known all of this to me is very 
unfair. 

I'm perfectly agreeable that the Government can 
make the argument that as of the early morning hours of 
August 14, knowing everything else, he should haviknown at 
that tine to accept Eastern as a bonafide receivable was a 
lot of nonsense. Fine, you can argue that now on evidence 
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already in the case, and more power to you. 3ut to add to 

\ 

this bootstrap kind of a theory which goes into the future 
and vaguely depends on events which I just don't think — 
maybe if it were Bernard Kurek or somebody like that, whj 
was there every day, it would be a different problem. To do 
this to an outside account, I think is a little unfair. 

So I'm not going to hear anymore of this. I don't 
want any more proferred witnesses on the point. The witnesses 
have all been consistent and truthful, I assume. 


i 
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MR. VELIE: We will drop the part about the write 


off. Allow me to speak to something different. 


Mr. Rakoff has pointed out that a summary of 


early records can be put in. 


THE COURT: I heard that. I don't want a summary 


prepared in *9 70, unless the defense is willing to consent 


to its admission. 


MR. MARTIN: We are not, your Honor. 


MR. RAKOFF: Can we put in, your Honor, his recol 


lection of what in August he had billed? 


THE COURT: I said he can tell us what he knew 


in August and what he did. But that's it. Now, do you want 


do it or not? 


MR. VELIE: Yes, your Honor, we do. 


MR. MARTIN: Your Honor, may I just raise an 


objection, not to the fact that that may be admissible. We 


had an understanding that we would get 3500 material in ad¬ 


vance. I heard about Mr. Ball for the first time this 


morning. I have a file in my office on Mr. Ball. There are 


obviously some questions, if he is going to testify, I would 


like to ask him. I had no idea he was coming today. Other¬ 


wise I would have been prepared. I am sorry. Judge. I 


talked to Mr. Velie last night. 


THE COURT: I am sorry too, but if you are asking 


\ 
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me to be an insurer for this, forget it, I won't be. The 
system doesn't require that. It may shortly, but not now. 

What you are saying is you want to put this over 
until Monday. 

MR. MARTIN: Yes, your Honor, so I can at least 
have my file on this man. 

THE COURT: I isn't quarrel with you on that. 

But 3500 material — 

MR. MARTIN: I don't care about that, your Honor. 

I just want the time. 

THE COURT: I may care about it because I want 
to find out about it. 

Is there any information, Messrs Velie and Rakoff, 
that you have that you should turn over to Messrs. Martin and 
Stillman under the statute or for any other reason? 

MR. VELIE: Yes, your Honor. I should point out 
that I realized only at this momina's session — 

THE COURT: I know. That is why I was a little 
peaked. I understand that. 

MR. VELIE: We have some material and I will turn 
it over. I believe it is fairly brief. 

Much of it, I point out, gentlemen, has previously 
been turned over under our discovery arrangements, wholly 
apart from 3500 arrangements. 
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THE COURT: Gentlemen, it is a quarter past 12. 

I propose to call this jury in and excuse them, i am sorrv 
in a way we even brought them in. If I had ever known what I 
now know I wouldn't have, because we really haven't used 
their services very much at all. 

Then I propose to get these charts out in the open 
so that we can voir dire them, i don't expect to take any 
time with a lot of dilations about various minor matters. 

I am only interested in getting the charts out, which I 
assume Mr. Dingwalllis being called for. 

MR. VELIE: Yes, your Honor, exactly. 

THE COURT: Mr. Ball, I don't know where you 
life and work, sir. 

THE WITNESS: Washington, D.C. 

THE COURT: I am afraid we will have to ask you 
to fly up on the shuttle Monday morning. Hopefully we will 
get you out and gone. 

THE WITNESS: Okay. 

MR. VELIE: Thank you, your Honor. 

THE COURT: Thank you, sir. You may be excused 
until Monday morning at 10 o'clock. 

THE WITNESS: Thank you. ' 

(Witness excused.) 

THE COURT: Bring the jury in. 
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2 

(Jury present.) 

3 

THE COURT: Mr. Light and ladies and gentlemen. 

4 

1 asked you to come back. We have disposed of the legal 

5 

problem that I told you about before you left. It now 

6 

turns out, however, that there is another one which is coiner 

7 

to require the time of the Court and counsel. So rather than 

8 

hold you up any longer I am going to ask you to qo home or 

9 

go about your business until Monday morning. 

10 

In the meantime I have endeavored to find out and 

11 

I think I have some information which I would like to impart 

12 

to you about the time frame for the future. 

13 

The Government is about to conclude its case. I 

14 

believe they will only have two witnesses, one of whom I 

15 

know will be very brief indeed. In fact, there is an excelle 

16 

chance the Government will finish its case on Monoay mornino. 

17 

Let us say at the very least sometime Mo id ay in th« 

18 

middle of the day. I believe from what I am told there will 

19 

be some defense evidence and that that will consume two, 

a 

20 

three, maybe four days. 

21 

So it would look as though we are going to con¬ 

22 

sume most of next week. 

23 

If we come to Friday next week, if we ire not 

24 

done by that time, I must advise you as matters now stand, 

25 

that I have other cases long ago scheduled on that day. 
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On the other hands, I am going to review the 
situation withcounsel in those cases over the next couple of 
days and if there is any change on that I will let you know 
Monday. But at the moment I wish you would anticipate that 
we will not be sitting next Friday. I will try to take it 
up with you again Monday. 

This at least will give you some idea of how 
we are doing. All right? Have a pleasant weekend on this 
summery November 1st. 

(Jury left the courtroom.) 

MR. VELIE: Your Honor, would you like us to run 
through testimony or simply display the charts. 

THE COURT: Let me ask learned defense counsel. 
What do you want to do, gentlemen? 

MR. MARTIN: Judge, I think we can just look at 
the charts. There is no real dispute about the facts that cc 
into them. 

THE COURT: Let's have a presentation on the 
record of the charts • the Government wishes to offer. 

MR. VELIE: Your Honor, ifjou will bear with us, 
we have not premarkad the charts. We will do that over the 
weekend. i 

THE COURT: Youcan rniark them right now. That is 
the easiest thing in the world. 
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2 

MR. VELIE: Rather than take up the time of the 


3 

Court with physically marking them, they have numbers on 


4 

them which I will refer to as the numbers of this hearing. 

1 

5 

Will that suffice? 


6 

THE COURT: All right. 


7 

MR. VELIE: Your Honor, chart number 2. which is 


8 

now on the blackboard, propped up, illustrates and sum¬ 


9 

marizes computations made by Mr. Dingwall as follows: 


10 

The black bar graph represents what Government 


11 

Exhibit 5 in evidence shows to be the bottom line, consoli¬ 


12 

dated net earnings for National Student Marketing for 1968. 


13 

It includes unbilled accounts receivable. 


14 

THE COURT: You say that the annual report says 


15 

that? 


16 

MR. VELIE: Yes, your Honor. 


17 

THE COURT: What page are we talking about. Are 


18 

we looking to the consolidated balance sheet or to the 


19 

earnings. 


20 

MR. VELIE: The earnings statement, your Honor, 


21 

page 18. If you find the bottom line, it is $388,000. 


22 

THE COURT: There are bottom lines and bottom 


23 

lines. I would advise that you not use that cliche. I 


24 

know the line you mean. Net earnings. 


25 

MR. VELIE: Net earnings, 388,031. That is 
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exactly what Is shown there. It of course includes, as Mr. 
Dingwall would be able to testify from his examination of 
Government's Exhibits 3 and 4C, $1.7 million or thereabouts 
of unbilled accounts receivable. 

Mr. Dingwall performed a computation removing the 
unbilled accounts receivable, correcting for tax, using 
figures from Exhibits 4C and 3 as well as 5. 

It shows that without unbilled accounts receivable? 
and after tax National Student Marketing had a loss of the 
figure shown, $65,000, without unbilled accounts receivable. 

MR. STILLMAN: Is there a scale? May I inquire 
what the scale is? 

MR. VEL1E: Your Honor, that is a good question. 
The chart has been prepared to scale. In other words, the 
$65,000 occupies the proportionate number of inches comparable 
to the $388,000. 

MR. STILLMAN: You mean like one inch equals 
X thousand dollars, something like that? 

MR.^LIE: Mr. Dingwall, can you tell us the scale 

you used? 

MR. DINGWALL: I can't say the scale that was 
ultimately used. I had a scale. It was blown up four or 
^ v ® times that. Exactly what one inch equals I couldn't 
say. I will say generally speaking this portion here is 
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2 

roughly 20 per cent or so of that. 


3 

MR. VELIE: As the numerical figures indicate it 


4 

should be. 


5 

MR. MARTIN: Your Honor, I think it might be help¬ 


6 

ful — I think thereis going to be another chart — if we 


7 

could look at them together. 


8 

MR. VELIE: Your Honor, Mr. Martin has inquired 


9 

about our chart number 4. Our chart number 4 is internally t 

o 

10 

scale but is obviously to a different scale from the first 


11 

one, and they are not intended to be compared with each 


12 

other. Each one is self-contained. Chart number 4 deals 


13 

with a different line in Government's Exhibit 5, the annual 


14 

report. It deals with the number before taxes and extraor¬ 


15 

dinary items, $699,000, and Mr. Dingwall has performed a 


16 

calculation taking out the gross profit on the unbilled 


17 

accounts receivables booked as of that date as shown in 


18 

Government's Exhibit 3 and 4C and come up with what it would 


19 

have been before taxes, which is $26,000 of gain. 


20 

In other words, your Honor, in laymen's terms. 


21 

this is a before tax chart, this is an after tax chart.. 


22 



23 

i 

. 

24 



25 
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THE COURT: Mr. Dingwall, take a look at 


Chart No. 2. What is that big red rectangle down at the 
bottom of the line? 

MR.DINGWALL: You are referring to -- 

THE COURT: No, no. On Chart No. 2. 

MR. DINGWALL: I am sorry. 

THE COURT: You see that big rectangle? 

MR. DINGWALL: Yes. This refers to the loss 

that would have resulted had no unbilled accounts receivable 
been reported. 

THE COURT: What is the red arrow or rectangle 
onthe vertical to the left of it? 

MR. DINGWALL: The purpose of the arrow is to 
show — well, this line here indicates profitability and 


loss. 


THE COURT: Yes, I understand, and red represent 


red ink and blue represents blue ink. 

MR. VELIE: Exactly. 

THE COURT: But I am still puzzled about the 
difference between the red rectangle and the vertical or 
arrow-shaped rectangle. 

MR. VELIE: The arrow shapes simply indicate 
for people who may or may not know about in the black or 
in the red that this direction is in the profit direction 
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THE COURT: This is going to make it so beyong pef 
adventure, in my opinion. But that is your business, 

I guess. 

MR. VELIE: Chart No. 5 is a paragraph repre¬ 
senting the total amount of unbilled accounts receivable 
booked as of 1968 and it shows the status of those unbilled 
accounts receivable as of June 9, 1969, the date the evidencf 
in this case shows a meeting was held between Mr. Natelli, Mr 
Randall and others. 

This chart summarizes entries in Government 
Exhibit 3, which is the special sales work binder. Exhibit 
13, which is the proxy binder, and 15, which was Mr. 

I 

Kurek’s schedule prepared for the June 9th meeting, and 

it shows that 55 per cent of the unbilled accounts receivable 

had been written off as of June 9, an additional 12 per 

cent was indicated by entries in Peat, Marwick's work 

ScAr\SftA©U * % 

papers, all of them in Mr. Sena B a re li i b hand, an additional 
12 per cent was either no contract or to be written off. 

The amount represented as billed summarizes 
on Exhibit 15, Mr. Kurek's chart as presented to 
Mr. Natelli on June 9* 13 per cent of these things had 

been billed in June of the following year, almost a year 
later. 

What it says here as inactive is the residual 
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balance of unbilled accounts receivable which had 
neither been billed, written off nor commented upon. They 
had been sitting on thebooks since the August 31, 1968 
year had closed and nothing had happened to them. 

That is 20 per cent. 

THE COURT: Let's go to the next one. 

MR. VELIE: Chart No. 8 is simply side by side 
presentation of two corresponding pages. This is on the 
left-hand portion of the chart a page from Government 
Exhibit 5, an asset portion of the balance sheet. High¬ 


lighted was the accounts receivable number. The correspond 1 * 
ing balance sheet in the 1968 balance sheet right here, 
again, the unbilled accounts receivable number. 

As Mr. Martin has already pointed out in cros^ • 
examining one of my witnesses, the number is shown reduced 
by roughly three-quarters of a million dollars. There 
is no disclosure. 

THE COURT: This is chart number? 

MR. VELIE: 8. 

THE COURT: All right. Next. 

MR. VELIE: Chart No. 9, your Honor, is a side 
by side presentation of three corresponding pages from the 
proxy statements as they came historically. This is on the 
left the August 9th proxy — 
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THE COURT: This we already have in evidence 
to an extent. 

MR. VELIE: Yes,your Honor, to some extent • s 
do. This is a little bit different. This is the balance 
sheet notes rather than the earnings statements. 

THE COURT: All right. 

MR. VELIE:The balance sheet notes from the 
draft proxy of August 9, the balance sheet notes from Mr 

Natelli's working draft, in which he crosses out an 

explanatory note, and the balance sheet notes from the 

final proxy, in which there is no disclosure of the write¬ 
offs. 

Is there any further question about this one? 

THE COURT: Next. 

MR. VELIE: Yes, sir. Chart No. 10, your 

Honor, is already in evidence in miniature form as 
Exhibit 17B. You will recall that the Government gave 
copies to the jury. 

THE COURT: Right. Say no more about that. 

MR. VELIE: It is identical, only larger. 

Y our Honor, the next chart is Chart No. 11 and 
it summarizes the following information: It includes on 

it a blowup of the sales portion of the footnote charged 

as false in the indictment. 

•% 
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This is the sale portion of that footnote 
charged in the indictment as false. It summarizes informa¬ 
tion found in various exhibits in evidence, that over 
$1 million of losses had been written off and not shown as 
having been written off, and that three-quarters of a millioi 
dollars of these had been subtracted instead of from 
National Student Marketing's line from other companies' 
lines. 

THE COURT: That is No. 11? 

MR. VELIE: Yes, your Honor. 

THE COURT: All right. 

MR. VELIE: Number 12 corresponds to the balance 
of the footnote challenged as false in the indictment. 

This is the earnings portion of that footnote blown up. 

Next to it a description of matters found in 
other exhibits which are not disclosed here, a computation 
of the gross profit written off retroactively, approximately 
$210,000, the tax credit spoken about by Mr. Natelli in 
his grand jury testimony of $188,000, also disclosed in the 
proxy statement elsewhere, but not in this note, the net, 
$21,000, which was subtracted from the pooled companies' 

i 

line instead of from National Student Marketing's line. 

THE COURT: All right. 
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MR. VELIE: Chart No. 14 is again a bar graph, but 
instead of summarizing only the 1968 unbilled accounts 
receivable that summarizes 18 months worth of unbilled 
accounts receivable within the bar graph, the total being 
$3.3 million unbilled accounts receivable booked in 
an 18-month period, that is, all of 1968 plus half of 1969. 

THE COURT: Up to February? 

MR. VELIE: Yes,your Honor, up through February 

28, 1969. 

THE COURT: All right. 

MR.VELIE: This particular chart summarizes the 
status of the 18 months work of unbilled accounts receivable! 
as of Augustl8,1969, which is the next business day following 
the events at Pandick Press. it shows, in other words, 

a summary of what has happened after the dust settles at Pan¬ 
dick Press. It shows that $2 million or thereabouts has 
been written off. These are all entries in Government 
Exhibit 13, the proxy binder. 

m 

Summarized and totaled there are $2 million of 
unbilled accounts receivable written off. This constitutes 
61 per cent of all theunbilled accounts receivable to 
date. 

In addition, the entries read to us seriatim by 
Mr. Oberlander and by Mr. Johnston are summarized here in 


/ 
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this next portion . These are the contracts noted as 
bad or to be written off in Mr. Oberlander's schedule 
and in Mr.SCansaroli's schedules, all of them found in 
Government Exhibit 13. 

An additional 9 per cent is indicated as no good. 

THE COURT: All right. 

MR. VELIE: We have a number showing the amount 

\ 

inactive. The residual amount here is billed or billed 
in part, giving the benefit of the doubt to the defense. 

THE COURT: All right. 

MR. VELIE: Exhibit 13 shows the nine-month 
earnings as reported in the proxy statement. 

i 

We have taken the figure before tax and extra¬ 
ordinary items siirply because the tax calculation made by 
NationalStudent Marketing turned out to be utterly in error. 
So we have taken it before tax number here, shown it with 
unbilled accounts receivable. 

Mr. Dingwall has performed complicated calcu¬ 
lations taking out the unbilled accounts receivable. The 
result is a modest loss, $16,000 for the nine-month period, 
without unbilled accounts receivable. 

Your Honor, the final chart is the chart we 
have labeled No. 15, and this is a summary of entries in 
Government Exhibit 13, the proxy binder, and Government 
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Exhibit 34, which is Mr. Johnston's schedules or his 
analysis which led to the comfort letter. 

If you will bear with me, your Honor, there 
are many entries summarized-, but it is actually a great aid 
to understanding as follows: You will recall that through 

Mr.oberlander 1 s testimony and Mr.Johnston's testimony 

I elicited repeated references to these particular con¬ 
tracts . 

THE COURT: I follow that. 

MR. VELIE:Tftis is the amount of each of those 
contracts. in this column is the May 1969 review which 
Exhibit 13 shows Mr.Scansaroli performed. It shows the 
date of each entry by Mr.Scansaroli with respect to one of 
these contracts, it says accountant, J.S., which is his 
initials in those pages. The comment that appears on Mr. 
Scansaroli's own page, delete, writeoff, no contract, or 
whatever, whatever appears on the page, is quoted here. 

The August 1969 review you will recall from the 
evidence Mr. Oberlander performed and this summarizes his 
entries with respect to each of the contracts which are 
listed in the margin and the date at which he performed his 
review. Most of them are on August 15 or August 16, 
his initial, D.H.O., and some of the things that he said, 
bad, bad, bad, bad, duplicated, bad, and so on, his comments 
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quoted. 

The last column simply indicates whether Mr. 
Johnston disclosed these things in the comfort letter that 
he prepared. 

The start indicates that they are in, the dash 
indicates that they are out of the comfort letter. 

In other words, we can see that a May review was 
performed by Mr.Scansaroli, an August review by Mr. Oberlandm 
a comfort letter review by Mr. Johnston, which finally 
resulted in some disclosure of these matters. 
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THE COURT: All right. Let me pick up. Mr. 
Martin asked if Mr. Dingwall or you have normal size sheets. 

MR. VELIE: Yes,your Honor. We do. If you bear 
with us a second, we will give the Court one of eachof these 
and one of each for each defense counsel. 

THE COURT: I am more concerned if you can give 
them to Messrs.Martin andStillman, and if you have one for 
me, I would be grateful, but I don't press it. 

MR. VELIE: We would like you to have one. 

THE COURT: Then I will ask you gentlemen,I will 

hear you on Mbnday as to whether you object to any or all 
of these. 

MR. VELIE: Thank you,your Honor. 

THE COURT: However, since you have had this 
material a great while, ifyou care to, I would like to know 
if there is any that you make no contest about. 

MR. MARTIN: Your Honor, certainly as to the 

things that are no more than this type of document that takes 
three pages or two pages — 

MR. VELIE: You are referring to Chart No. 8, 


are you? 


Velie. 


MR. MARTIN: I don't have the number here, Mr. 

I 


THE COURT: 8 and 9 would be two examples of that 
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MR. VELIE: That is true, but I have testimony 
regarding that from Mr. Dingwall. 

THE COURT: I don't object to that. All I am 

saying is, I don't see why we have to duplicate things in 
evidence. There is already about 195 tons of paper in the 
record as it is. I am not commenting on any testimony you 
might want to bring forth with Mr. Dingwall. 


MR. VELIE: Very well. I believe a blowup of 
17B would be an aid to the jury. 

THE COURT: I wouldn't mind if you wanted to 

use it in summation. I don't see why we put it in evidenca 
as such. 

MR. VELIE: Very well. If I may elicit testimony 
fromthe blowup without putting it in evidence, that would be 
fine. 


THE COURT: I didn't say that. 

MR.VELIE: I don't understand then, your Honor .j 

THE COURT: I think you do. I think you are j 

too clever by halves.Let's not have any more vaporous comment 
like that. I used the word summation, which in my world ard 
in yours does not mean during examination of a witness, and 
you know it. You are too clever by halves, my dear boy, 
this morning and I don't think you need to be. 

Now, I gather from what has been said, Mr.Martin 
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and Mr.Stillman, you are really in no position to comment 
yet. 


Let's leave it until Monday. 


% 
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MR. MARTIN: I would appreciate that, your Honor. 
We will check the calculations. 

THE COURT: Pair enough. 

MR. VELIE: It may be some assistance to us. One 
of the reasons of course we disclosed them earlier was to 
elicit comments from counsel of the kind that could be cor¬ 
rected, and indeed at Mr. Stillman's urgincr I have amended 
titles of many of the charts to meet his particular needs. 

If there's something we can change over the weekend, gentle¬ 
men, wouldyou please tell me now. 

THE COURT: Wait a minute. I would think, however! 
you raise a reasonable point. I will ask defense counsel 
to call you or whoever you designate no later than 5 p.m. 
today. It is now a quarter to 1. 

MR. VELIE: Thank you, your Honor. 

THE COURT: I think you are entitled to that. 

MR. MARTIN: I certainly agree with that. As to 
those matters, such as caption, that we can deal with. I 
have soma question as to some of the numbers. 

THE COURT: Whatever you have questions about, Iusjt 
bring them to the attention of the U. S. Attorney, if you wi 
by 5 o'clock. That's all. If you have legal objections, 
obviously we are just going to have to thrash those out 
Monday morning. 
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MR. STILLMAN: May I ask for a modest amendment? 

I don't want to put any pressure on Mr. Velie. I think he 
knows I tried to cooperate with him on those charts. May I !>nl 
that the time to make my call to him be 10 o'clock tomorrow 
morning rather than 5 o'clock this afternoon? 

THE COURT: I leave that up to Mr. Velie, If he 
wants to extend the time, I won't stand in his way. 

MR. MARTIN: I would ask for that also since I 
have to go to West Street this afternoon. 

MR. VELIE: My problem is Mr. Dingwall lives ir 
Washington and will be leaving this afternoon. If there's 
anything you can tell me this afternoon, gentlemen, please do. 

THE COURT: 5 o'clock. Good day. 

MR. MARTIN: So we don't run into the problem we h»;; 
today, can we know — are Mr. Dingwall and Mr. Ball the only 
witnesses Mr.Velie has? 

MR. VELIE: That's all I plan. If I have anything 
else, I will let you know. 

MR. STILLMAN: May I take up one more matter? You 
may recall earlier today, your Honor, I aske. for the oppor¬ 
tunity to make a motion to strike the testimony of Arthur 
Frommer and also the testimony now of Louis Schau4r. 

THE COURT: Those motions are denied. 

MR. STILLMAN: Thank you, your Honor. 

(Adjourned to November 4, 1974 at 10 o'clock a.m.) 
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United States of America 
vs. 

Anthony M. Natelli and 
Joseph Scansaroli 

New York, New York. 

November 4, 1974 - 10:00 A.M. 

(Trial resumed.) 

(In open court; jury absent.) 

THE COURT: Gentlemen, once again we are falling 
into the habit of early morning applications. What is this 
one and by whom? 

MR. MARTIN: Your Honor,I wanted to call to the 

I 

Court's attention an article that appeared in this morning's I 
Wall Street Journal. I gave it to the clerk. I don't 
know if you have had an opportunity to read it,your Honor. 

THE COURT: I have it here. What is it you 

want to do about it? 

MR.MARTIN: Simply at this point, your Honor, 

to ca.U it to your Honor's attention. My view of the 
matter would be, since the article is still on the newsstand, 
to await any inquiry of the jury until tomorrow morning, 
when that paper will no longer be available. 

THE COURT: Let me remind you that on several 
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I don't understand that. You specifically,and I think 
wisely, asked me not to take that up with the jury. So we 
are not waiting for any report from the jury on that. 

MR. MARTIN: Your Honor, I thought I did say 

at that time I did not. I want to make my position clear 
on that. If there is evidence that that statement in the 
other article came from a Government source connected with 
this prosecution, then I think that the burden of establishing 
a right to relief is much less than if it is simply a matter 
that came up accidentally in the newspaper article. 

It was for that reason that I said at the time 
I didn't, until I knew all the facts as to theGovernment's 
involvement in that statement. I think the record is 
clear that I did say at this time, although I may in the 
future as facts develop. 

THE COURT: Again, what is confusing me, Mr. Martin, 
are several things. First of all, if you want me to st^p 
this trial and conduct a searching investigation as a quasi 
prosecutor that is one thing. 

If, on theother hand,you are concerned about 
this jury in this case, that is another thing. You con¬ 
stantly straddle these two points, it seems to me. 

Are you suggesting that today's article is a 
leak from Government sources? 
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MR. MARTIN: No. 

THE COURT: Then I confess to you once again I am 
befuddled by what you are seeking to have the Court do 
at this juncture. 

MR. MARTIN: Let me try and see if I can make 

myself clear and take the two articles separately. 

As to the first article, your Honor,that involved 
a Government source apparently. Your Honor said — 

THE COURT: We have covered that one and I don't 
want to be told about that one again. I am well aware of 


What I am concerned about is it is now 10:07. 

The jury is here. What is it you want me to do at this 
point? You have another article. 

MR. MARTIN: At this point, nothing, your Honor. 

THE COURT: All right. Fair enough. 

MR. MARTIN: Tomorrow morning I might ask your 
Honor if you would consider asking about this article tomorro 
when it is a time they will not be able to go out and pick 
up the paper. 

THE COURT: I will leave until tomorrow morning 

tomorrow morning's events. I find that is usually better 
in these grave matters which seem to be ephemeral at times 
and not so ephemeral at other times. 
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Of course, you can raise it tomorrow morning. 

At the moment we can agree on one thing. You 
don t want me to do anything now vis-a-vis the jury. 

MR. MARTIN: That is correct. 

THE COURT: Mr.Stillman, are you any part of 
this, you want to say anything? 

MR. STILLMAN: Mr. Martii> expresses my position 

THE COURT: Mr.Velie? 

MR. VELIE: I would ask perhaps the Court might 
think it appropriate towards the end of the session or the 
day to give a general statement of the kind you have pre¬ 
viously given just so that nobody inadvertently picks up 
the newspaper. I don't think they will go out and get it 
if you tell them not to. Perhaps that will save tomorrow's 
problems rather them creating them. 
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THE COURT: All right. Thank you. We will bring 
the jury in. 

* 

MR. VELIE: Your Honor, one very brief house¬ 
keeping detail. 

William Reed, an accountant from the SEC, is 
present at our table this morning. I present him to the 
Court. 

You will recall that his name was — I know his 
name was in the Government's introduction remarks requests 

for the jury. I frankly can't recall if you announced his 

" ' « * 
name to the jury. If you feel that he should be announced 

to the jury — 

THE COURT: What is Mr. William Reed's role here? 

MR. VELIE: Mr. Reed is going to assist me while 
Mr. Dingwall is on the stand. It is only that. He is an 
accountant. His credibility should not be in any way in 
issue in this case. 

THE COURT: He is not going to be a witness, in 
order words? 

MR. VELIE: That's correct. 

THE COURT: All right. 

MR. STILLMAN: Your Honor, without meaning to add to 
any delay before the jury, I wonder whether you would con¬ 
sider it appropriate at this time, since they are not with 
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us, to hear any objections we have with respect to the 
charts, which I understand will be offered through the second 
witness the Government has this morning, or would you pre¬ 
fer that we wait until the first witness leaves the stand. 

THE COURT: Experience has always taught me that 
it is good to get going. 

MR. STILLMAN: All right, sir. 

THE COURT: We will field whatever we field when 
it comes up. 


(Jury present.) 

the COURT: Good morning, Mr. Light and ladies 
and gentlemen. 

All right, Mr. Velie. 

MR. VELIE: Your Honor, I believe we should swear 
the witness in the presence of the jury. 

THE COURT: Yes, that's correct. 

ROBERT C. BALL, called as a witness bv 
the Government, having been first duly sworn by the 
Clerk of the Court, testified as follows: 

DIRECT EXAMINATION 
BY MR VELIE: 

Q Mr. Ball, how are you employed, sir? i 

A I am an accountant employed by Commercial Office 
furniture in Washington, d. c. 
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Q Mr. Ball, I should remind you to keep your voice 
up and to speak slowly in this room. 

Voices do not carry well at all. 

Were you previously an employee of National Studen 
Marketing Corporation? 

A Yes, I was. 

Q During what periods? 

A From November 1968 until May of 19 70. 

0 During that ti: did you have occasion to serve 
as a revenue accountant? 

A Yes, I did. 

0 What were your duties as a revenue accountant for 
National Student Marketing? 

A To administer the contracts for marketing programs 
end to maintain the books and records on those contracts. 

0 You maintained NSMC books and records with respect 
to contracts, is that correct? 

A That's correct. 

Q Does this include what we have been calling in 
this room fixed fee contracts on unbilled accounts receivable 

A Yes, it does. 

Q Did those records break out the contracts by 

client and commitment separately? 

A Yes. 
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Q Did those records indicate when National Student 
Marketing spent something on a client, did you find or did yo 

enter something in your records if National Student Marketing 
spent something on a client? 

A Yes, I would make an entry for each contract for 
the cost expended. 

Q Would you make an entry each time National Student 
Marketing send a bill to a client? 

A Yes. 

Q Mr. Ball, did there come a time when you learned 
that Eastern Airlines had made a commitment for approximately 
$800,000 for National Student Marketing's services? 

A Yes. 

Q When did you first learn that? 

A It was approximately August of '69. 

Q How did you learn about this? 

A I was given a program package for Eastern Airlines 
along with a commitment letter from Eastern. 1 

Q I should you Government's Exhibit 18 in evidence 
and ask you if you can identify that for us? 

A Yes. This is the commitment letter that was 
accompanying the program package I received. 1 

0 That is, of course, the $800,000 Eastern commit- 
ment letter, is that correct? 
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A That's correct. 

Q Government's Exhibit 18, 820,000, dated August 
14, 1969. 

I show you the portion of Natelli's Exhibit J. 
in evidence which is a Xerox identified as an Eastern Air¬ 
lines program, starting at page 2267 and so on, and ask you 
if that is the package you were talking about? 

A Yes, it is. 
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Q In the past several business days, Mr. Ball, 
have you had occasion to examine your old records from 
National Student Marketing Corporation? 

A Yes. 

Q Did you look to see if you could find in the 
period beginning with the beginning of 1968 and all the way 
up through October of 1969 — did you look to see if you 
could find any record of National Student Marketing spending 
anything on that Eastern program? 

A Yes, I did review that and there were no indication 
of any cost on the program. 

Q According to your records. National Student 
Marketing did not spend anything to implement that program, 
is that correct? 

A That's correct. 

Q Did you examine your records to see if National 
Student Marketing ever sent Eastern Airlines a bill during 
that period regarding that program you have before you in 
Natelli's Exhibit J? 

A Yes, I did. There were no records of billings. 

Q Apart from your records, do you have a recollec¬ 
tion of ever billing or expensing, I believe is trie term, 
recording something that was spent recording something 
that was billed with respect to an Eastern Airlines contract? 
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A 



2 

A No, I have no recollection of that. 


3 

Q That is your best recollection, that you did not? 


4 

A That's correct. 


5 

MR. VELIE: Gentlemen, you may examine. 


6 

THE COURT: Before you beqin, would you brook 

«■ 

7 

an interruption, Mr. Martin. 


8 

MR. MARTIN: Absolutely, your Honor. 


9 

(Pause.) 

XX 

10 

CROSS EXAMINATION 


11 

BY MR. MARTIN: 


12 

Q The document you were asked about certain records 


13 

that you examined, is this document the document, a copy of 


14 

the document you reviewed when the Eastern commitment was 


15 

first given to you? 


16 

MR. VELIE: Excuse me, Mr. Martin. You are 

. 

17 

referring to — 


18 

MR. MARTIN: Defendant Natelli's Exhibit J. 


19 

MR. VELIE: The portion I showed to the witness? 


20 

MR. MARTIN: Yes. 


21 

A Yes, it is. 


22 

Q All right. 


23 

What is that document entitled, sir? < 


24 

A Eastern Airlines Youth Marketing Plan 1970. 


25 

Q That was the title that was on it when you recelvi 
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A Yes, sir. As best I can recall, that is. 

Q There are some handwritten notations that appear 
at various pages of this particular copy of that document. 

Do you recall whether those handwritten notations 
were on the copy that you had originally received? 

A I don't recall if they were or not. 

Q Other parts of Defendant Natelli Exhibit J, the 

f 

first page, do you in any way recognize that as a — 

A No, I don't. 

Q Then from the third page on there are a number of 
forms, all of which appear to be basically the same type of 
form. 


Could you tell the ladies and gentlemen of the 
jury what they are? 

A These are account executives time logs which were 
company forms used by the account executives to report by 
program the amount of time they spent working on that pro¬ 
gram in a particular week. 

. Q Was Mr. Bushnell an account executive who worked 
on the Eastern program? 

A Yes, sir. i 

MR. MARTIN: Nothing further, your Honor. 

THE COURT: Mr. Stillman. 
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MR. STILLMAN: Just a few, your Honor. 

CROSS EXAMINATION 

V 

BY MR. STILLMAN: 

Q Mr. Ball, with respect to this portion of the 
Eastern commitment that was booked, the fact of the matter 
is that that entire amount of five hundred odd thousand 
dollars was not deemed a profit to National student Marketing 
Corporation, is that correct? 

A I don't think I understand the question, sir. 

Q Isn't it a fact, sir, that the company deemed 
the expense that it had incurred in gettinq the contract as 
expenses which would reduce the amount of profit itwould 
ultimately realize? 

MR. VELIE: I object to the form of that question, 
your Honor. It is confusing. 

THE COURT: Mr. Ball, do you understand that? 

THE WITNESS: Not 100 per cent, sir. 

THE COURT: I share your view. 

Rephrase it. 

MR. STILLMAN: All right, your Honor. 

Q You say that there was of this Eastern commitment 
approximately $500,000 booked, correct? ‘ 

A Approximately 600. 

Q 600,000, all right. 
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A Yes, sir. 

Q With respect to that amount, that represented 

what the account executive indicated was the percent, per¬ 
centage of completion as of that time, is that correct? 

A That's correct. 

Q With respect to that $600,000, did National studen 
Marketing deem that entire amount to be profit to it? 

A No, sir, not the entire amount. 

Q - What portion of it was not profit? 

A I can't answer that question, sir. I don't know 
what amount of it would be profit. 

J rhat is something that would oe reflected in the 
books of the company, sir? 

A Yes. 

Q All right. 

In your work at National Student Marketing 
Corporation, did you work under Bernard Kurek? 

A Yes, sir. 


Q Who was it who told you when you could book a 
particular commitment? 

A Mr. Kurek. 

Q Who told you when you could write off a commitment 
A Mr. Kurek. 

MR. STILLMAN: Thank you, sir. I have nothing 
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further. 


3 

REDIRECT 

EXAMINATION 

4 

BY MR. VELIEl 

5 

U 

Mr. Ball, of course the Eastern letter speaks of 

6 

an $820, 

000 figure. Mr. Stillman mentioned a percentage of 

7 

it which 

comes out to 519. You mentioned yet another number 

8 

of 600. 


9 


These are adjustments in the percentage of com¬ 

10 

pletion 

at various times of the same contract, is that cor- 

11 

rect? 


12 

A 

That's correct. 

13 


MR. VELIE: Thank you, sir. I have no further 

14 

questions. 

15 

1 

THE COURT: Thank you, Mr. Ball. You may be 

16 

excused. 


17 


(Witness excused.) 

18 
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VELIE: Your Honor, the Government calls 


IAN DINGWALL, called as a witness by the 

Government,having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 
BY MR. VELIE: 

Q Mr.Dingwall, how are you employed,sir? 

A lam an accountant with the Division of Enforce¬ 
ment, Securities ana ExchangeCommission. 

Q You are of course, are you not, assigned to this 

case? 


A That is correct. 

Q At my direction, Mr. Dingwall, have you examined 
.overnment Exhibit 5, which is National Student Marketing's 
annual report for 1968 and Government Exhibit 4C, which is 
the Peat,Marwick general binder for the 1968 audit? 

A Yes, I have. 

Q Have you performed certain calculations with 

respect to entries in those documents? 

A Yes. 

Q Have you made a chart summarizingyour calculation? 

A Yes, I have. 

0 Would you please step over to the blackboard. 
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Mr. Dingwall, and take out the chart. 

THE COURT: Would you please advise us, Mr. 

Velie, which chart is this by number? 

MR. VELIE: Yes,your Honor. I believe what we 
should do ia call the charts, all of them together, Govern¬ 
ment Exhibit 65 with sub numbers. This would be 65 sub 
number 2, Chart No. 2, with which you are familiar, your 
Honor. 

THE COURT: All right. Is there any objection 
to this chart, gentlemen? 

MR. MARTIN: Yes,your Honor. 

THE COURT: Are there objections to all of these 

charts? 

MR. MARTIN: Yes,your Honor. 

THE COURT: Ladies and gentlemen, I think maybe • 
at this point I am going to ask you to take a recess. The 
Government intends to offer a number of charts here. Rather 
than hold up you, the jury, while we go through these objec¬ 
tions, lam going to suggest that you take a recess at this 
point and we will call you back when we are finished with 
this job. 

(Jury absent.) 

THE COURT: All right, Mr. Dingwall. Do you want 
to place No. 65-2. 
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Would you please state your objections, gentle- 


MR. STILLMAN: Yes,your Honor. 

With respect to Chart No. 2, we object to it on 
ground there is no evidence before this jury to the effect 
that this company could not report its 1968 income without 
unbilled accounts receivable. 

I suggest that that is exactly what this chart 


th»>. 


purports to do. 

THE COURT: 


I am sorry,but you will have 


to run that 


by again. 


MR. STILLMAN: All right, your Honor. 

As I understand the theory of this chart your 
Honor, it is to show the jury what the company looked like 
at 8/31/1968 with and without the contracts in progress 
or the unbilled accounts receivable. 

I respectfully submit that insofar as it.pur¬ 
ports to do that, showing without unbilled accounts receiv¬ 
able, it is based on nothing that is inthis record. 

THE COURT: I am sorry. You can certainly 
argue that to the jury. I think there is sufficient to 
allow the chart to go in. 

Yes. Mr. Martin. 
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MR. MARTIN: Your Honor, the only thing I 

wanted to add on that is, I have a general overall objection 
to 15 charts. 

MR. VELIE: 11 charts. 

MR. MARTIN: 11 charts. In any event, I think 

that 11 charts does not do what a chart is supposed to do, 
to simplify and aid the case for the jury. I think by 
using that many charts, you are just adding confusion to 
the jury and not clarifying. 

THE COURT: If you are correct, I think you might, 
be very pleased. In any event, I am not gding to sustain 
any objection to this particular chart on that particular 
basis. 

Number 2 will be received. 

We will proceed then to 65-4. 

MR. VELIE: That is correct, your Honor. 

THE COURT: I take it, Mr.Stillman, you have 
a somewhat similar objection here? 

MR. STILLMAN: I do, your Honor. I would also 
point out that the obvious purpose of this chart is to get 
that first box up even higher than it was before by taking 
out the tax figure. 

I don't see how it adds to our inquiry. 

I respectfully suggest that it is there for 
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misleading and does not advance the inquiry at all. 

THE COURT: Mr. Dingwall,this chart is based 
upon your analysis of Government Exhibit 5 and 4C, but 
I think perhaps some other things as well, is it not? 

THE WITNESSr Government Exhibit 3 is the only 
thing I would add to that. 

THE COURT: All right. 

I ake it you make the same objection, Mr. 

Martin, continue, or perhaps maybe an additional one? 

M f* MARTINs Basically the same objection. I 
think this shows how you are really duplicating items ir. 
proliferating charts. 

the COURT: All right. That objection is over¬ 
ruled . 

That brings us to 65-5, correct? 

MR. VELIE: Yes, your Honor, that is correct. 

THE COURT: is there an objection to this? 

MR. STILLMAN: The problem I have with respect 
to 65-5, your Honor, I do not know how it is that Mr. 

Dingwall arrives at the numbers that he has inside the boxes. 
I know where the million, seven comes from and then down the 
left-hand side they are just calculations. it is the thing 
that is inside in the boxes that leaves me at a loss. 

So I am not real!'' in a position to respond. 
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THE COURT: Mr.Dingwall, I share part of Mr. 
Stillman's concern. 

Take a look at the rectangle, the top portion 
thereof, the word "billed in' the .sum of 2 02,000-plus," 
and then 13 per cent. 

THE WITNESS: The amount $223,000 comes from 
Government Exhibit 15. 

MR. VELIE: In evidence. 

THE WITNESS: In evidence,and represents Sheet 
1. It is the total of the entries on that page indicated 
as being billed. 

THE COURT: All right. 

Wouldyou give us a similar key to the so-called 
inactive rectangle which comes next in the sum of 343,000- 
plus? 

THE WITNESS: It would be easier to explain 
the other numbers since the inactive is really a residual 
number. 

THE COURT: All right. 

THE WITNESS: The amount 961,131 as indicated as 
being written off comes from entries in Government Exhibit 
13, Pages 2618 and Pages 2531 and 32. 

Would you like me to be more specific?. I can 

be. 
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THE COURT: I assume you are next' going to 


proceed to now contract or writeoff. 

THE WITNESS: The next rectangle of course is no 
contract or writeoff in the amount of$212,000. This 
amount comes from Page 2622 of Government Exhibit 13. i 
should add that the notations no contract or writeoff appear 


there. 


The amounts do not appear on that page. Those 
amounts were taken from Page 2618. 

THE COURT: Finally where do you get the figure oi 
$343,661 which you caption inactive? 

THE WITNESS: It is simply the remainder. 
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THE COURT; Are there any things in the PMM work 
papers which indicate that some accountant classified 
these the same way? 

THE WITNESS; No, your Honor, there is no notatic^n 
that simply says inactive. It really is a word that we 
have chosen which we believe is descriptive of the amounts 
that are sitting on the books, that had been booked in 
1968. 


MR. VELIE; Your Honor will recall that these 
were booked as of August 1968. This chart speaks of June 
of 1969. The amounts in the inactive column have neither 
been billed nor written off. They are just sitting there 
per year. We picked what we thought was the most neutral 


THE COURT; All right. 

Mr.Stillman. 

MR. STILLMAN; With respect to Exhibit 5, your 
Honor, I would first object on the ground that your Honor 
will recall Government Exhibit 15, uponwhich this chart 
is obviously based, is a chart or is a schedule which your 
Honor received only subject to connection with respect to 
Mr.Scansaroli. 

THE COURT; I am going to receive it beyond 
that status because I believe that the record is now clear 
enough that everybody necessarily in PMM was obviously 
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working with management and they are all in this together. 


That doesn't mean they are all in this together 
criminally, of course. But I thinkit is sufficient unto 
the day to admit this as to Mr.Scansaroli even though he may 
have had no direct responsibility in part or be, may have. 


EVen if he did, it wasn't criminal. I understand that. 

When accountants work with management on an 
audit they are all busily involved together. For that simp] 
reason alone the subject to connection ruling in the early 
stages I don't think is binding now, and I will instruct 
you and Mr. Martin to that effect. I mean to do it the 
other way, as a matter of fact, and I forgot to do it. 


e 


You must have other objections besides that. 


MR. STILLMAN: I would like to just make one 
more point and I obviously would like to be heard as to 
this part of your Honor's ruling a little bit later. But 
so far as the period is concerned, June of 1969, I am sure 
the Government will not disagree that there was no audit 
in process at that period of time. 

THE COURT: That may well be. But again, Peat, 
Marwick was still the outside accountants of this firm, 
NSMC.r'- Not only that, there was work going on in the usual 
oourse. 
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In any event, that is all detail. What I am 


concerned about is this chart. Number 5. 

MR. STILLMAN: Insofar as the word inactive 
is concerned, your Honor, it seems to me based on what I 
now hear from Mr. Dingwall that it should say residual numbe 

| 

or something like that rather than the word inactive, which 
I submit is an argumentative word. 

THE COURT: I am not sure that I accept that. I 
is a rather bland word, to put it kindly. I don't 
consider that a significant reason to keep the chart out, 
particularly since, as you know, I will instruct this jury 
the usual instructions, these are aide-memoire at best, and . 
that doesn't mean but what the jury is free to disregard 
these exhibits. 

So the exceptions or objections -- 

MR. MARTIN: Your Honor, I haven't had an 

opportunity to address myself to this. I object to the 
chart basically on the ground that without regard to the wore 
"inactive" it seems to me, as your Honor pointed out, that 
category is something that is not found in Peat, Marwick's 
work papers at all or is something that was brought to the 
attention of the Peat, Marwick people during this period. 

THE COURT: That is a perfectly fair argument. 
Just because I am admitting an aide-memoire doesn't mean 
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that you are completely fettered from bringing this out 

»ny way you want, by arguing or questioning, however you wan 

But this is not the point that really concerns the Court at 
all. 

MR. MARTINJ The other point that I would 
make,your Honor, is simply that we are going to have another 
chart dealing with the same situation in August and again 
it ...ms to me that that is duplicative and not an aid to 
the jury since no decision was made in June, the decisions 
we are talking about were made in August. 

THE COURT: Those objections are overruled and 

65-5 will be received. 

That brings us to 65-8, correct, Mr. Dingwall? 

THE WITNESS: That is correct. 

(Government Exhibit 65-5 was received 
in evidence.) 

MR. VELIE: Perhaps to save time,your Honor will 
recall that I was informed on the record last Friday that 
there would be no objection to so-called comparison charts, 
of which this is one. 

THE COURT: Maybe there isn't. I don't know. 

Is there an objection to this? 

MR.MARTIN: I object to it. That is a perfect 
summation tool,jour Honor. I see no reason for testimony 
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about it at this point in the trial. 

THE COURT: I take it, Mr.Velie, you are going 
to ask Mr. Dingwall to refer to this in some way. 

MR. VELIE: Yes,your Honor, he will refer to it 
in his testimony as to what the numbers highlighted are and 
what they contain. 

THE COURT: Subject to that the chart will be 
received. It is already something in evidence in any 
event. I see no harm in having a blowup to be an aide- 
memoire to his evidence. 

(Government Exhibit 65-8 was received in 
evidence.) 

THE COURT: That brings us to 65-9 for identifica¬ 


tion . 

MR. MARTIN: Again, your Honor, my objection 
is basically the same. 4 I think this is a tool that Mr.Velio 
has a right to use in his summation. I don't see where 
it calls for any testimony from Mr. Dingwall at this point 
in the trial. 

THE COURT: Mr. Velie, you want to speak to tha :? 

MR. VELIE: I. am going to ask Mr. Dingwall 
to locate the note referring to the preceding number — 

I am sorry — the number which was the subject of Chart 8, 
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Which h. will b« abl. to locate in one of these, and have 
him testify that he was unable to locate such a note in 
Government Exhibit 25. This simply show, the p.,.. wherein 
the note used to be and now no longer resides. 

THE COURT: Mr .Stillman. 

MR. STILLMAN: y OU r Honor, I would respectfully 

submit that Mr.Velie's presentation itself reflects that 
that is an argument that he chooses to make from the evidence 
rather than being the subject of testimony. 

THE COURT: I am assuming to the contrary,but if 
it turns out you are correct, why,I will act accordingly at 
that point. But subject to that I am going to receive 65-9. 

(Government Exhibit 65-9 was received in 
evidence.) 

THE COURT: That brings us to 65-10, which is 
really, as I understand it,nothing more than a blowup of 
what is now n evidence as Government Exhibit 178. 

MR. VELIE: That is correct, your Honor. 

THE COURT: Since the jury has already been 
shown 17B, I am at a loss really to see the needfor this par¬ 
ticularly, unless you tell me, Mr.Velie,you are going to 

ask specific questions of Mr. Dingwall as an accountant. 

Vs UC 

MR* your Honor. I am going to ask hill 

to reconstruct for us his calculation of the pooled company 

numbers which appear in those 3 pages, to tell us what they 
contain. 
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2 

Q All right. 


3 

Mr. Martin. 


4 

MR. MARTIN: Your Honor, I would have the same 


5 

objection as to the fact that this is an argument chart, not 


6 

an evidence chart. 


7 

THE COURT: All right. You adopt that? 


8 

MR. STILLMAN: Yes, your Honor. 


9 

THE COURT: All right. Those objections are 


10 

overruled and Government's Exhibit 65-10 will be received. 


xx n 

(Government's Exhibit 65-10 received in evidence.) 


12 

MR. STILLMAN: Shall I proceed, your Honor? 


13 

THE COURT: Before you do, let me just elicit 


14 

from Mr. Velie. I take it with respect to this, of course, 


15 

you will want to as); specific questions quite obviously of 


16 

Mr. Dingwall? 


r 17 

MR. VELIE: Yes, air. 


18 

THE COURT: In respect to how the consolidated 


19 

1968 sales were handled in the proxy statement? 


20 

MR. VELIE: Yes, your Honor. 


21 

THE COURT: Mr. Martin. 


22 

MR. MARTIN: Your Honor, again I think that is an 

* • 

23 

argumentative chart. I don't think anybody who has listened 


24 

to Mr. Velie ask questions in this proceeding could have 


25 

over looked the fact that it hac come to the jury's attentior 
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that over 1 million of NSM's 1969 sales originally reported 
have been written off. I don't think that that is a matter 
that needs Mr. Dingwall's testimony, and it seems to me that 
that chart is particular argumentative particularly because o 
the fact you can clearly read what is not disclosed, you 


f 


cannot really clearly read what they say is disclosed. 

THE COURT: And you join in that, I take it, Mr. 


Stillman? 


MR. STILLMAN: Precisely, your Honor. Even the 
words not disclosed relfect the thought that there is the 
idea that it must be disclosed, it seems to me this is 

clearly an argument that Mr. Velie wants to make from the 
evidence. 

THE COURT: Most all evidence is somewhat to 
that extent. Therefore I can't deny it for that reason. 
However, it seems to me this is a fair chart, so long as 


questions are asked. 

Aqain, if we are just going to put these up withot 
more, why, I will be free to make another ruling. But I 
think 65-11 should be received. 


t 


(Government's Exhibit 65-11 received in evidence.) 

THE COURT: That brings us to 65-12 foh identi¬ 
fication. 

MR. MARTIN: To which I have basically the same 
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objection, your Honor, that I had to 65-10. 

THE COURT: Yea. I understand. 

MR. STILLMAN: With respect to 12, your Honor, 

I am at a loss to understand where it is that Mr. Dingwall 
as an expert, would be tailing the jury that $209,000 gross 
profit should be reflected on this document as it appears. 

I respectfully submit, your Honor, that this 
once again, and perhaps even more than the prior exhibit, is 
an attempt to have a little mini explanation before the 

Government rests its case. 

- 

THE COURT: Mr. Dingwall, where didyou get this 

figure of almost $210,000 gross profit written off? 

MR. DINGWALL: That represents the entry 1 or 2 
made in the working papers, Government's Exhibit 13, to the 
1968 numbers as originally reported. It is the gross profit 
number there. 

MR. VELIE: Your Honor, I think you will find 
those in entries 1, 2 and 5 on two successive pages in that 
exhibit in evidence. They are four contracts written off 
minus the costs of the contracts. 

THE COURT: All right. The objections are over¬ 
ruled and 65-12 will be received. 1 

(Govemmc .'s Exhibit 65-12 received in evidence.) 

MR. VELIE: 65-14 will be the next in order. 
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your Honor. 


THE COURT: Yes. 

MR. VELIE: We are doing 14 before 13, your Honor. 


They are out of numerical order. 


THE COURT: Is there any reason for that? Why 
can't we take up 13? 

MR. VELIE: We can take up 13. 

THE COURT: Mr. Martin. 

MR. MARTIN: Your Honor, my objection to this 
particular chart is one that I raised originally in the 
memorandum I submitted before the trial. There has been no 
testimony, indeed, there is not a theory in this indictment 
that this grand jury found that it was wronn to include 
unbilled accounts receivables in the May 31, 1969 proxy 
statement. 

# 

Therefore, to depict by a chart what that proxy 
statement would look like with unbilled receivables is not 
relevant to the charge made by this grand jury. 

Therefore, I object to the chart on that ground. 

THE COURT: It may be relevant, but it certainly 
doesn't represent ultimate facts which the Government must 
prove under count 2. 1 

MR. MARTIN: That'e right, your Honor. 

THE COURT: How about that, Mr. Velie? I must 
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say I don't quitevnderstand from your viewpoint why you 
would want to get into this picture as of May 31, 1969. 

MR. VELIE: Your Honor, simply tnis is a materiali¬ 
ty chart. It shows the jury that even though National Stu¬ 
dent Marketing had acquired a number of other companies 
unbilled receivables were so terribly material that they 
still made the difference between profit and loss. So I 
want to show the jury that the unbilled accounts receivable 
concept which had by this point turned out to be utterly 
unreliable, was in fact still terribly material. 

THE COURT: It seems to me that you 
already have ample evidence to do that without a separate 
chart. Here I think balancing the two arguments of the 
defense becomes more important, as I see it. This isn't reall' 
keyed directly to the ultimate proof which the Government 
has got to argue. Second of all, it just gets to be a little 
bit too much. 

So in the exercise of discrimination I am going 
to sustain the defense's objections to number 13. That will 
not be received. 

What about 14? 

MR. WVRTIN: Your Honor, I think we need the same 
type of explanation from Mr. Dingwall as to how these number* 


come together. 
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THE COURT: I think that is fair enough. Mr. 

Velie? 

MR. VELIE: Yes, your Honor. 

BY MR. VELIE: 

Q Mr.Dingwall, do you have your backup sheet with 
respect to chat chart? 

A Certainly. 

Q Tell us please first the entires you summarize to 
arrive at the number in the written off column. 

A The amount written off, the amount of $2,055,000, 
or 61 per cent of the 18 months sales, representatives of 
summary of serious postings and entries in Government's 
Exhibit 13 at page 2618, 2531 and 32, page 2683. 

The next rectangle represents amounts that are 
bad or to be written off. They refer to entries on page 
2619, 2684, 2687, 2619, of Government's Exhibit 13. 

The inactive portion, which is the next rectangle, 
in the amount of $123,000, is a summary of amounts on page 
2683 and 2684 for which no activity has occurred. 

The balance is simply a balance. We have labeled 
it billed or billed in part. 
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MR. VELIE: Your Honor, we have by this procedure 
given the benefit of the doubt to the contracts system by 
assuming that if something has happened to the contract in th 
fashion, ic might be okay. So we have labeled the residual 
billed or billed in part with respect to this chart. 

THE COURT: All right. 

MR. MARTIN: Continue. 

MR. MARTIN: My primary objection to this chart 
deals with the fact that approximately $1 million of the 
amount written off, which makes up the figure 61 per cent in 
that presentation, represents the Pontiac commitment written 
off, as I think all of the testimony here indicates, not 
because anybody suggested that Pontiac did not plan to go 
ahead with that, but because Mr.Natelli insisted that NSM 
live up to its agreement not to book commitments for which 
there was not a written commitment in the form that he and 
Mr. Davies had agreed would be a binding commitment. That 
was the reason for that write off. Therefore, to suggest as 
this chart does, that that is something that should have cauc 
alarm on the part of the defendants, is I think contrary to 
the evidence and makos the chart false and misleading as far 
as this jury is concerned. 


24 


THE COURT: You loose me. 


25 


First of all, I see here written off 2 million 
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MR. MARTIN: I am saying half of that is Pontiac. 

THE COURT: Yes, I understand that. Again, 
you baffle me. So you have got that argument. I understand 
that. That argument isn't prejudiced by this chart. As a 

matter of fact, one might -iay that you really get a benefit he 
maybe. 

I don't follow you. 

MR. MARTIN: All I'm saying in answer, your Honor, 

* s 1 d° n 't think that that is a fair presentation of the 

facts and, therefore, the chart for that reason should be 
excluded. 

THE COURT: Mr. Stillman. 

* 

MR. STILLMAN: I would just supplement that, 
your Honor, by the fact that as I understand it, the box that 
is headed "Bad" or "to be written off" comes from what I 
understand — comes to refer to the Oberlander work papers. 

Am I correct, Mr. Dingwall? 

THE WITNESS: I believe you are. Let me refer to 
my notes for a moment. 

MR. STILLMAN: Please do that. 

(Pause.) 

THE WITNESS: Not entirely, sir. Ther4 are 
amounts indicated as bad or to be written off that are 
Joseph Scansaroli's schedules. 


SOUTHERN district court reporters, u.s. courthouse 
SOLET SQUARE, NSW TORN. N.V. CO 7-4SS0 





1 

gave Dingwall - direct 1176 


2 

MR. STILLMAN: From the May ’69 schedule? 


3 

THE WITNESS: Yes. 


4 

MR. STILLMAN: So far, your Honor, as that relates 


5 

to either of those two items, I would respectfully call 


6 

your Honor's attention to the testimony of the Government's 


7 

witness Kurek in which he basically testified that he felt 


8 

that theue commitments should remain on the books as of that 


9 

period of time, and, indeed, if your Honor will recall, 


10 

he signed a representation letter to that effect or, indeed, 


11 

made a correction in it to support the notation that those 


12 

should remain in the books. 


13 

It seems to me that, therefore, that item does 


14 

not accurately portray the evidence that the jury has heard 


15 

thus far. For that additional reason I would object to 


16 

Government's Exhibit 65-14. 


17 

THE COURT: Those objections are overruled. 


18 

65-14 will be received. 


19 

MR. VELIE: Your Honor, with respect to the final 


3 

chart, chart 65-14, we have amended it with notice to the 


21 

defense this morning to add under the review, the August 


22 

review, the entry 8-15 — this on the Eastern Airlines — 


23 

8-15, DHO and the word booked. If you will write that in on 


24 

the schedule we delivered to you, you will have an up to date 


25 

chart 15. 
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THE COURT: In the column headed comfort letter 
there appears some minus signs or dashes, in addition, 
there appear what seem to be asterisks. 

what do those two notations or symbols mean? 

THE WITNESS: The notation -- the asterisk 
indicates that these are amounts included in the comfort lettej 
per Mr. Johnston's testimony the other day. 

THE COURT: And the dash means? 

THE WITNESS: These amounts were not mentioned 
in the comfort letter. 

MR. VELIE: Your HOnor, will see that the dash 
is used consistently through the chart to indicate no 
env.ry, lack of an entry. 

THE COURT: All right. That anticipated my 
final question. 

Mr. Martin. 


MR. MARTIN: Your Honor, I don't think that this 
chart senes to clarify anything. I am still at a loss as 
to what its real purpose is, what it explains to the jury. 

That is my main objection to the chart. I find 
it totally confusing. I don't see how this is a real aid to 
the jury in their review of the evidence in th«< case. 

THE COURT: Mr. Stillman. 

MR. STILLMAN: Yes, your Honor. I am somewhat 
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puzzled —let me start again. I gather that the chart takes 
some of the work that Mr. Scansaroli did in May, takes 
some of the work that Mr. Oberlander did in August and then 
takes work done by Johnston after Mr. Scansaroli left 
Peat, Marwick, that occurs in October. 

Now, the chart goes on to put in this Eastern 
number at the bottom, and I don't understand how that Eastern] 
number adds to the inquiry. It seems to me, if your Honor 
will recall, Mr. Velie spent some time trying to prove that 
Eastern gets written off later on. 

Now, we have this chart that has it being booked 
in August together with other items. 
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2 

THE COURT: The reason I believe — Mr. velie. 

3 

you correct me if I am wrong-- the chart would have been 

4 

inaccurate to the extent it purports to portray information 

5 

of .Oberlander' s work, because it did not prior to this 

6 

morning show an entry on August 15 where Oberlander says 

7 

that the E.A.L. contract was booked. 

8 

MR. VELIE: Yes, your Honor. The correction thii 

9 

morning does correct what otherwise might be a misapprehensic 

10 

with respect to Mr. Oberlander's work. 

11 

MR. STILLMAN: I point out then, your Honor, 

12 

I think that Mr.Velio’s remark exactly makes my next point 

13 

and that is the chart does not go on to point out that Ponti* 

14 

was written off at that time,the chart does not point out 

15 

that Syntax was written off at that time. 

16 

I respectfully submit that this is a selection 

17 

of some items that the Government wouldlike to argue from in 

18 

summation rather than attempt to fully explain various 

19 

exhibits which are in evidence. 

20 

MR.VELIE: I would like to ansvor that very 

21 

briefly by simply pointingout that the figures and the 

22 

contracts on this chart are each of them components of the 

23 

books at proxy printing and delivering time and that 

24 

Syntax and Pontiac were not and they don't make any sense 

25 

in this context. 
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This is a chart that shows things that were 
still on the books in the proxy, summarizes entries about 
those contracts. 

THE COURT: I see that that would explain 
Pontiac. Syntax I am frank to say I can't remember. 

MR. VELIE: Syntex was written off at the same 
time as Pontiac, and for the same reason Syntex need not be 
disclosed here. 

THE COURT: You mean that meeting at Pandick 

Press? 

MR. VELIE: I don't recall that there was testi 

mony that it was discussed at Pandick Press, but the entry 
which writes off Pontiac, in fact, is a double entry. 

It writes off Pontiac and Syntex identically at the same 
time on August 18 or thereabouts. 

THE COURT: You would so testify,Mr. Dingwall? 

THE WITNESS: That is correct, your Honor. 

MR. MARTIN: May I add one thing on that,your 

Honor? As your Honor pointed out, this chart adds day 
work of Doug Oberlander. Part of that work was the — 
Syntex was one of the items he questioned, reviewed and 
was written off. 

If the purpose of adding Eastern is to complete 
Doug Oberlander's work, that has not been done because 
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Doug Oberlander’a review led to the writeoff of Syntex 

and it was Doug Oberlander's entry that wrote off Pontiac 
for that matter. 

THE COURT: I don't think that is quite the 

answer here. I see what you mean, but the Government chooses 
not to include Syntex and Pontiac because they were not 
items which were shown on the books as of the time- of the 
proxy statement. 

MR. VELIE: Exactly, your Honor. 

THE COURT: All right. 

The objections to 15 will be overruled. 

MR. STILLMAN: May I just inquire of the witness, 
your Honor — as to whether or not Eastern wason the books 
at the time of the proxy statement. 

MR. STILLMAN: Isn't it a fact that Eastern 
went on the books at the same time that Pontiac and Syntex 
went off? 

THE WITNESS: That is correct. 

MR• STILLMAN:-: Judge Tyler, that is precisely 
my point, that these things happened simultaneously 
and we are just getting one side of the coin. I object 
to these — 

THE COURT: Every chart I would assume to some 
extent is not the entire story of the case. That is for 
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sure. That doesn't mean that the chart can' be 

admitted. 

All right. The ruling stands. 

Gentlemen, I would like to get counsel to come 
into the robing room with the reporter and the clerk. 

(In the robing room.) 

THE COURT: Off the record. 

(Discussion off the record.) 

THE COURT: I am in debt to John Martin, Esq., 
for giving me a copy of this morning's Wall Street Journal 
article on this case by Frederick Andrews, appearing on Page 
7, which we will mark as a Court exhibit, whatever the next 
number is. 

(Court Exhibit 2 marked.) 

' 

THE COURT: I have already also received today 
from -- I don't know whether it was Mr. Jed Rakoff or Mr. 
Velie -- 

MR. RAKOFF: Me, your Honor. 

THE COURT: All right, Mr.Rakoff has furnished me 
a memorandum from a personage in the Government, I guess 

MR. RAKOFF: He is the chief accountant at the 

SEC in Washington, your Honor. 

THE COURT: His name is John C. Burton. 

MR. RAKOFF: That is correct, your Honor. 
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2 

THE COURT: Does the Government maintain that 

3 

I should not reveal this to defense counsel? 

4 

I don't think you do,do you? 

5 

MR. RAKOFP: No, your Honor. We gave it to 

6 

you to do whatever you felt best. We don't take a position 

7 

one way or the other on that. 

8 

Your Honor had asked me to report to you. 

9 

THE COURT: Yes. I am grateful for that to you. 

10 

Gentlemen, I will ask the clerk to mark this as 

1 11 

Court Exhibit 3 for identification and then you can read 

12 

it at your leisure. 

ICX 13 

(Court Exhibit 3 marked.) 

14 

THE COURT: Off the record. 

15 

(Discussion off the record.) 
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(In open court; jury present.) 

THE COURT: Ladies and gentlemen, I think we 
have taken care of our technical problems and are ready 
to proceed. 

Mr ..Velie. 

MR. VELIE: Thank you, your Honor. 

BY MR. VELIE: 

Q Mr. Dingwall, you have already told us that 
you are an accountant with the Securities and Exchange Com¬ 
mission. Are you a certified public accountant? 

A Yes, I am. 

Q I am going to remind you to please speak in my 
direction slowly andloudly and I believe if you do the jury 
will hear you and the reporter will hear you. 

We got to the point where I asked you if at my 
direction you had occasion to examine Government Exhibit 5, 
which is National Student Marketing's annual report for 
1968, and Government Exhibit 4C, which is the Peat, Marwick 
Mitchell general binder for the 1968 audit, both of them 
in evidence. Have you examined them? 

A Yes, I have. 

Q Did you from entries in those exhibits compute 
NationalStudent Marketing's consolidated post tax earnings 
without unbilled accounts receivables? 


•OUTMEWN DISTRICT COUNT NENONTENI. U S. COUNTHOUSE 
fOLSY SOUANE. NEW VONK. N.V. CO T-4SI0 




jhb-2 


Dingwall-direct 


1185 


A Yea, i did. 

0 Do you have a chart which summarizes* your 
calculation? 

A Yes. Chart 65-2, which has been received in 
evidence, represents that calculation. 


MR. VELIE: I am going to ask now if the jury 
can see this chart without glare. if not we will try to 
move it around for you. 

Does anybody have a problem? Please raise your 

hand. 

In addition, your Honor, perhaps as an aid 
to the jury, we have the same thing simply reduced in size, 


and I will hand these out if I may. 

THE COURT: In this connection,Mr. Light and 
ladies and gentlemen,I want to instruct you that certain 
charts have been received and will be shown to you. However, 
these charts are only to be regarded as aide-mamoire, or 
put more practically and succinctly, they are only as good 
as the evidence underlying them, and if you were to think 


that there is no evidence in the case to support anything 
shown on these charts you would be at liberty to disregard 
the charts to that extent. 

I will instruct you about this again before you 
retire to deliberate, but I wanted to tell you that now. 

southern district court reporters, u.s. courthouse 
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Q Mr. Dingwall, first of all, the figure and the 

black rectangle at the left, that i3, is it not, a bar 

graph, is that correct? 

A Yes, it is. 

Q Is it fair to say that the line across the page 
is the profit line, anything above the line representing 
profit, anything below the line representing loss? 

A Yes. This line is a profit and loss line. 

Q The black bar graph at the left with the figure 

$388,000 in it, where did you obtain that figure? 

A That comes from Page 18 of Government Exhibit 
5 and it represents the amount of net earnings reported 


therein. 


Government Exhibit 5 is the annual report for 


1968. You are;telling us then that this is the earnings 
reported to the shareholders in 1968, is that correct, or to 


the public? 


That is correct. 






Q The loss figure below the line in the red portio: 
of the bar graph, what does that figure represent? It is 
a $65,000 loss, is that correct? 

A That's correct. This number $65,347 is the 
loss that would have resulted had no unbilled accounts 
receivable been recorded on the books as of August 1968. 
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Q So this is a simple comparison than, is it, betwien 
the figure as reported to the shareholders and the public 
and the figure as it would have appeared without any 
unbilled accounts receivable? 

A Yes,that's correct. 

Q This is a so-called bottom line figure, which 
is to say this is the income after tax? 

A Correct. 

Q With or without unbilled accounts receivable. 

Thank you. 

Now, sir, did you have occasion to examine the 
same underlying exhibits in evidence to calculate what the pie 
tax results of National Student Marketing were as reported to 
the public and as they would have been had no unbilled 
accounts receivable been reported? 

A Yes, I did. 

Q Do you have a chart that summarizes your calcu¬ 

lations? 

A Yes, I do. Chart Number 65-4 is illustrative 
of that calculation. 


MR. VELIEs I have small copies for the jury, 

your Honor. 

(Pause.) 

MR. VELIEs Does everybody now have what we 


SOUTHS AN OISTAICT COUNT A [ FONT CAS, U.S. COUATHOUSl 
FOLIV SOUAAC, N«W VOAK, N.Y. CO 7.4IS0 




1 


jhb-5 


Dingwall-direct 


1188 


2 

3 


4 

5 

6 

7 

8 

9 

10 
11 
12 
13 

5A 14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


call 65-4? 

0 Now, Mr. Dingwall, the figure on the left in 
the large rectangle on the left, where did you find that 
figure, $699,000? 

A Again, that conies from Government Exhibit 5, 
the annual report to shareholders for 1968. Ii. is the 
amount of before tax -- excuse me -- it is the amount of 
consolidated earnings before taxes and extraordinary items. 

Q In other words, this figure is for the same 
year, the same company, as the preceding chart, but this 
is a before tax figure, is that correct? 

A That is correct. 
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g Phe 8maU r « c tangle showinq a $26,000 gain, what 
does vhat figure represent? 

A That amount represent. the amount of consolidated 
earning, before taxes and extraordinary items that would 

have resulted had no unbilled accounts receivable been 
recorded at 8-31-68. 

Q SO I have you, this again is a simple comparison 
bar graph, the one on the left represents what the public 
and the shareholders were told, the one on the right repre¬ 
sents what would have resulted had no unbilled accounts 
receivable been booked, is that correct? 

A That's exactly right. 

U NOW, sir, would you tell us, at my direction, did 
you have occasion to summarize entries prior to June of 1969 

found in Government's Exhibit 13, the proxy binder of Peat, 
Marwick and Mitchell? 

A Yes, I have. 

Q 130 you have a chart that summarizes the work that 
you did? 

A Chart 65-5 represents my summary of certain note- 
tions in Government's Exhibit 13 . 

0 Exhibit 13 is the proxy binder which was shown 
to Hr. Oberlander and Mr. Johnston, 1. that correct? 

A Yes, that's correct. 
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Q And I believe also to Mr. Buck. 

MR. VELIEs I have a small copy of chart number 
65-5 for the jury. 

Q Mr. Dingwall, first of all, this chart speaks 
as of the date of June 9, 1969, is that correct? 

A Yes, it does. 

Q That was the date, was it not, Mr. Kurek testified 
to a meeting between Mr. Randall, Mr. Natelli and others. 

A That's correct. 

Q This chart is once again a kind of a bar graph, 
is that correct? 

A It is a bar graph. 

Q Is it fair to say that 100 per cent of the bar 
represents the $1,740,000 of unbilled accounts receivable 
which were booked at year end August 31, 1968? 

A Yes. The entire graph represents $1,740,000 of 
unbilled accounts receivables and sales recorded as of 
August 1968. 

Q The percentage figures in the right hand column, 
those are the cumulative percentages of the various segments 
of your graph, is that correct? 

A Yes. These numbers are cumulative numbers adding 
up to 100 per cent. 

Q Start at the bottom of that chart, if you would. 
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You have an entry in there that says "written off." What 
does this summarize? 

A This summarizes amounts in Government's Exhibit 
13 that were said to have been written off and the amount 
is $961,131 or 55 per cent of the 1968 recorded unbilled 
accounts receivable. 

Q Just so there is no confusion about it, is it f.-.lr 
to say that written off means in lsvmen's terms a deletion 
from the books or a reduction in book amounts — perhaps 
that is the better way to put it — in the amount shown? 

A That's a fair statement. 

i 

d So that I have it then, just under $1 million of I 
unbilled accounts receivables were recorded as having been 
written off prior to June 9k 1969 in Exhibit 13, the Peat, , 
Marwick binder, is that correct? 

A That's correct. 

U Can you tell us whose entries you summarized 
there? That is, you totaled up certain entries, is that 
correct? 

A Yes, that's correct. Each of these entries appear 
on a Jos»nh Scansaroli schedule included in Exhibit 13. 

i 

U In other words, you have totaled up those amounts 
that I was asking Mr. Oberlander about in part. Is th** 
correct? 
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2 

MR. MARTIN: Your Honor, I object to the form of 


3 

these questions. The witness has testified what he did. 


4 

THE COURT: I will sustain the objection to this 


5 

question, although I am not sure you were able to finish it. 


6 

Mr. Velie. Why don't you start over again. 


7 

0 Each of these entries was read out loud, was it 


8 

not, from the witness stand by witnesses who have appeared 


9 

here in this court, is that correct? 


10 

A I believe that's correct. 


11 

Q In any event, you found them in Government's Exhib 

it 

12 

13 on pages prepared by JS, Mr. Scansaroli, is that correct? 


13 

A Yes, that's aorrect. 


14 

Q The next segment above contains the words "No 


15 

contract" in quotes and the words "write off" in quotes and 


16 

an amount of about $212,000. Would you tell us, please. 


.• 17 

where did you find chose entries, Mr. Dinowall. 


18 

A Well, again, these represent various entries in 


19 

Government's Exhibit 13 wherein the amount of the commitment 


20 

was either indicated as being no contract or write off, and 


21 

they aggregate $212,745 or 12 per cent of the unbilled 


22 

accounts receiable recorded in 1968. 


23 

i 

• 

24 

25 
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Q You added up the totals of the contracts, found 
that number, and it represents 12 per cent of the total 
booked in 1968, is that correct? 

A Yes, that's correct. 

Q All right. 

If I am right, that is a cumulative total that is 
together 67 per cent or over a million dollars was either 
written off or indicated as no contract or to be written 
off, is that correct, as of June with re- pact to the 1968 
unbilled accounts receivable? 

A Yes, that is correct. 

0 Let's skip up to the very top of your bar oraph 

and there's an amount there that says billed. 

What entries does that summarize? 

A This amount was taken from Government's Exhibit 

15, which was a nine-page schedule showing certain billings - 
let me start again. 

This represents amounts summarized from Govern¬ 
ment's Exhibit 15. 

Q Fine. 

Is it fair to say that Government's Exhibit 15 in 
evidence was identified by Mr. Kurek as the schedule he 
brought with him to that June 9 meeting with Mr. Natelli and 
Mr. Randall, if you recall? 
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2 

A 

I do recall his testimony to that effect. 



3 

Q 

You have summarized the entries showing the 

amount 

3 

4 

billed by June 9, 1969 on Exhibit 15, is that correct? 



5 

A 

Yes. 



6 

Q 

That amount is $223,000? 



7 

A 

That's correct. 



8 

Q 

The amount billed of the 1968 unbilled accounts 


9 

receivable 

is 13 per cent, is that correct? 



10 

A 

Yes, sir. 



11 

Q 

What is the inactive segment? 



12 

A 

The inactive segment is a residual amount. 

It 


13 

represents 

amounts that were either written off indicated 


14 

as being no contract or write off or billed. 



15 

Q 

This is whatever is left, is that right? 



16 

A 

It completes the rectangle. 



^ 17 
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Q All right. That is 20 per cent or #343,000 rough]): 
of unbilled accounts receivable, is that correct? 

A Yes,that is correct. 

Q Which in June of 1969 had neither been billed 

nor written off nor noted as no contract or writeoff? 

A Correct. 

Q All right. 

Mr. Dingwall, at my direction did you have occasion 
to examine Government Exhibit 25, which is the final proxy 
statement in evidence before this jury? 


A Yes, I have. I 

Q Were you able to find disclosure of the writeoffs 
which are shown here on this chart written off as of June 
9? 

A No, I was not. 

Q Did you have occasion, Mr. Dingwall, to prepare | 
a chart which simply places side by side the corresponding 
portions of the balance sheet for 1968 found in the annual 
report for 1968 and in the proxy statement which was pre¬ 


pared later? 

A Yes, I did. 

Q All right. Show us that chart, please. 

Mr. Dingwall, the left-hand portion of the page 
is, is it not, the asset side of National Student Marketing 'n 
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2 

balance sheet as reported to the shareholders in the annual 


rt 

V 

report for 1968, is that correct? 


4 

A That is correct. 


i 

5 

Q The right-hand side of the page is the correspond 

- 

6 

ing balance s.ieet, that is again the asset side of the 196 8 


, 7 

balance sheet for National Student Marketing which appeared 


8 

in the proxy statement which was issued later, is that 


9 

correct? 


10 

A Yes, that is correct. 


11 

Q You have highlighted on this chart, have you 


12 

not, the figure for unbilled accounts receivable? 


13 

A Yes, I have. 


14 

0 Between the annual report and the proxy dis¬ 


15 

closure of the unbilled accounts receivable figure for 1968, 


16 

is there a difference? 


17 

A Yes, there is. 


18 

Q What is the arithmetic difference? How much 


19 

difference is there? 


20 

A The amount that is reported in the proxy state¬ 


21 

ment is rxactly $748,762 less than the amount reported 


22 

in the annual report to shareholders. 

• 

End 6B 23 



24 



25 
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Q wire you able to find the makeup of the number 
$748,762, the amount by which the proxy statement 
is lower? 

A Yes. That corresponds to writeoffs made againsj: 
1968 for four contracts. Ban, Clairol, cheseborough Ponds 
and Listerine. 

Q were you able to find entries in Government 
Exhibit 13 writing off these amounts? 

A Yes. it corresponds to entries 1, 2 and 5 
contained in Exhibit 13. 

0 Those were Mr.Scansaroli's entries, if you recall? 

A I do recall them being his entries. 

0 Now, sir, were you able to find any explanation 
anywhere in Government Exhibit 25, the proxy statement, 

of the fact that $748,762 of the shareholders' assets has 
been written off? 

A Not in the final proxy statement, no. 

Q Did you examine Government Exhibit 17A, Govern¬ 
ment Exhibit 17, which are — let me just put a simpler 
question: 

Did you examine Government Exhibit 17, which is 
an early draft of the proxy statement, to see if there 
was an explanation of that writeoff in part? 

A Yes, I did. 
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Q Did you examine other documents as well? Did 
you examinel7 and the final proxy? 

A Yes. There is an intervening proxy statement 
as well, an intermediate draft. 

Q Did you prepare a chart summarizing what you 
looked at for the disclosures? 

A Yes, I did. Mr.Velie, I have two such charts 
with me. 

Q Let's take a look at 65-9 together first. 

Mr.Dingwall, you have here three different 
pages or at least portions of pages pasted up together, is 
that correct? 

A Yes,sir. This is a photo enlargement of three 

pages. 

Q Each of them is the portion of the proxy state¬ 
ment in which notes to the balance sheet appear, is that 
correct? 

A That'8 correct. 

Q The one on the left is the draft proxy of August 

9, 1969, is that correct? 

A Yes,sir. 

0 Exhibit 17A, fromwhich that page appears, was 

simply a printer's proof in which no one had written at all, 
is that correct? 
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A Yes,sir. 

Q Exhibit 17 in the center is, is it not, the proo:: 

of the proxy identified as being Mr. Natelli's proof on 
which he made certain changes, is that correct? 

A Yes,that is correct. 

0 And the page on the right is the corresponding 
notes to the balance sheet in the finalproxy, is that correct 

A Yes,sir. 

Q In your examination of the August 9 proxy, 
did you find a note which disclosed a portion of the $748,000 
writeoff? 

A Yes,sir. Note 1 in the third paragraph makes 

a pamvei disclosure. 

MR. STILLMAN: Move to strike that, your Honor. 

It speaks for itself as to what it does. 

THE COURT: Perhaps, but I will allow it to stand , 

Q You say partial, sir. How much is disclosed 
in that portion of Note 1 in arithmetic terms, how many 
contracts? 

A The amount is statedin terms of net earnings 
and it represents the net earnings on one of those contracts 
the Listerene contract. 

Q The Listerene contract earni* , J 3 are disclosed 
in the draft proxy of August 9, is that correct? 
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A Yes. 

Q That particular note disclosing the result of 
the writeoff of the Listerne contract is crossed out, is 
it not, on Mr. Natelli's proof? 

A Yes, sir, it is. 

q In the final proxy was there any disclosure what¬ 

ever of any of these contracts having been written off? 

A No, sir. That paragraph has beer, deleted. 

Q Now sir, did you do a similar examination 
with respect to the notes on the earnings statement in the 
proxy? 

A Yes, I did. 

q Would you show us the result of your examination 

your chart. 

MR. VELIE: This is Chart 65-10. The jury may 
recall that this is in evidence as 17B. I am going to pass 

it out to the jury agai . 

Are there enough? I am sorry. That is all we 

have. Are you able to share? 

MR. STILLMAN: You c-an have mine. 

MR. VELIE: Thank you, Mr. Stillman. 

Mr.Stillman has been good enough to share his 

copy with us too. 

q Mr.Dingwall, once again you have put up 
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together three corresponding pages from the proxy statement, 
is that correct? 

A Yes,that's correct. 

Q These are the notes to the earnings statement 

relating specially to 1968, but there is also a reference 
to other years besides 1968, is that correct? 

A Yes,sir. 

Q The one on theleft is the one fromthe draft 

proxy of August 9, is that correct? 

A Yes,sir. 

Q The one in the center is from Mr. Natelli's work 
draft. Government Exhibit 17, is that correct? 

A Yes,sir. 

Q The one on the right from the final proxy, Govern - 
ment Exhibit 25? 

A Yes, sir. 

0 Now, sir, the Government Exhibit 17, which was 

thatAugust 9 draft on the left, did you find a disclosure 
of a portion of the $748,000 of contracts written off? 

A Yes. Note E indicates that a retroactive adjust 

ment for contract losses as referred to in Note C in the 
amount of $70,200 has been made. 

0 Once again, this is a disclosure of the writeoff 
of the Listerene contract alone, is that correct? 

A That's correct. 
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jhe 1 Dingwall - direct 1202 

I want you to read, if you will, the narrative 
portion of that disclosure in note E. 

MR. VELIE* I am sorry. The jury has it before 
them. I am simply going to ask the jury to read it themselves. 
On the lefthand side. 

Q The amount of the Listerine contract itself was 
$70,200, is that correct? 

A Yes, sir. 

0 Costs associated with that contract, if I 
recall it correctly, are $49,200, is that correct? 

A Yes, that would be correct. 

U So that the profit of the Listerine contract which 
is written off is the $21,000 which is disclosed in note 
C, is that correct? 

A Note C, yes, discloses that, as well as the second 
portion of note E here. 

Q There is a further disclosure in note E, is that 
correct? 

MR. MARTIN: Your Honor, I object to the conclu¬ 
sions that are contained in the questions which I don't 
think are accurate. 

THE COURT: I am going to sustain the objection tc 
that as to form. I think that can be rephrased. 

MR. VELIE: Very well. 
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2 

THE COURT: Ask him directly what it is you want 


3 

to ask him. 

1 


4 

Q Looking at the lefthand side of this exhibit 


5 

here, the page on the left, there is a number of $70,200 in 


6 

brackets. Tell the jury if you will what a number in bracks* 

s 

7 

in accounting means? 


8 

A It means a reduction or a loss. 


9 

U That is a subtracting entry, is that the idea. 


10 

it shows that it has been subtracted? 


11 

A In this case it shows that there is a subtraction. 


12 

Q Again, is that 70,200 the Listerine contract? 


13 

A Yes, it is. 

• 

1 

14 

15 

r J Down below in the net earnings portion of this 

1 

1 

1 

note a number appears in brackets in the amount of $21,000. 


16 

1 « 

Would you tell us what that $21,000 number is? 


17 

A Jhat is the gross profit on the Listerine contract 


18 

g In other words, the portion of the earnings 


19 

being written off, is that right? 


20 

A Yes, that's correct. 


21 

U There is a line in the footnote under net sales 


22 

which says "pooled companies reflected retroactively" and 


23 

the number for 1968 in the amount of $6,389,164. ‘ 


24 

First of all, will you tell us, please, what poole< 

1 

25 

companies are, Mr. Dingwall? 
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2 

A These are companies that are added into or in this 


3 

case were added into National Student Marketing after the 


4 

date of the August 1968 report. 


5 

Q I see. After the 1968 report came out other 


6 

companies were added and this line was to add their sales to 


7 

National Student Marketing's results for 1968, is that 


8 

correct? 


9 

A Yes, that's correct. 


10 

Q That number there, that $6,300,000 some odd 


11 

number, is that the true figure for the pooled companies 


12 

sales included in there? 


13 

A The arithmetic total of the pooled companies 


14 

sales referred to in this footnote would approximate some 


15 

$7 million. This number is $6,389,000. It is — 


16 

Q Let me just ask you what that number, the $6,300,C 

00 

r 17 

number there in the draft, actually represents. 


18 

A Well, it is the arithmetic total of three pooled 


19 

companies sales minus some $600,000 of contract losses. 


20 

q so that pooled companies number indicates the sum 

* 

21 

total of three additional companies minus the sum of threa 


22 

National Student Marketing contracts which have been written 

• 

23 

off, is that correct? 


24 

A That's exactly right. 


25 

Q What is the amount, the figure of the contracts 
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which is subtracted from the pooled companies? 


1205 


18 


A If I could refer to my notes I will tell you the 
exact amount. 

I am sorry. Could I have the last question aqain? 

Q What is the make up of the $678,000 subtracted 
from the pooled companies? 

A This is the arithmetic total of the Clairol 
contract, the Cheeseborough contract and the Ban contract. 
They total together $678,562. 

Q That write off has been taken from the pooled 
companies instead of from the National Student Marketino 
line, is that correct? 

A That's right. 

Q Those three contracts are, are thev not, the three 
contracts written off as recorded in Mr. Scansaroli's entry 
in Exhibit 13 entries 1 and 2, is that correct? 

A More specifically, entry 2. 

Q That was a May 1969 entry, is that correct? 

A Yes, it was. 

Q I draw your attention to the center panel of that 
contract, Mr. Natelli's proof. Certain changes are made ther 
in the handwriting of Mr. Natelli. You can't identify Mr. 
Natelli's handwriting, but the testimony is that is Mr. 
Natelli's handwriting, certain chancres made there. 

A Yes, a nun her of changes have been made. 


SOUTHERN DISTRICT court reporters, u.s. courthouse 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-43S0 




gawe Dingwall - direct 1206 

Q First of all, what happened to the explanatory 
note, note C, which disclosed the write off of the Listerine 
contract? 

MR. MARTIN: Objection to the conclusion, your 

Honor. 

THE COURT: Yes. Again, I don't think you have to 
put these questions in this form. 

MR. VELIE: Very well. 

U The chart speaks for itself. Note C has been 
crossed out and there is a carot concerning another note 
instead, is that correct? 

A Yes. 

q Would you read that out loud for us? 

A "Figures for 1968 have been restated in certain 
instances to make their presentation consistent with current 
accounting practices. There was no material effect as a 
result of such restatement." 

0 All right. 

The line disclosing the write off of the 
Listerine contract in the amount of $70,200, the sales por¬ 
tion of the footnote has been crossed out, is that correct? 

A Yes, that's correct. 

0 The pooled companies number has been crossed out 

as well, is that correct? 
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2 

A Yes, that has been deleted for '68. 


3 

0 Dropping down to the earninas portion of the 


4 

footnote, the disclosure of the write off of earninas with 


5 

respect to the Listerine contract has been written off as 


6 

well, is that correct? 


7 

A Yes. 


8 

1 

Q I should say has been crossed out. I've onlv 


9 

asked you about the disclosure of the number on the earninas 


10 

line. That’s simply crossed out, is that correct? 


11 I 

A Yes, it has. 


12 

0 Have the earnings been subtracted from another 


13 

line in that note, the earnings on the Listerine contract 


14 1 

written off? 


15 

A Yes, thev have. 


16 

Q What happened to the $21,000 of the Listerine 


17 

profit written off? 


18 

MR. MARTIN: Objection to any characterization. 


19 

THE COURT: I think in addition to the point 


20 I 

Mr. Martin makes, that's a bad question from your viewnoint. 


21 1 

Start aqain. Rephrase it. 


22 

U Is the pooled companies number adjusted here in 


23 

the amount of $21,000? i 


24 

A Yes, it has been downwardly adjusted. 


25 

Q $21,000 has been subtracted from the pooled com- 
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y Is there a ^y disclosure of the three-quarters 
of a million dollars of those contracts which were written 
off retroactively? 

A No, sir. 

Is the replacement note drafted in’ Mr.Natelli's 
hand in the final proxy. Exhibit 25? 

I 

A Yes, it is. It appears in Note C. 

Q The final proxy? 

A In the final proxy,yes. 

0 All right. Turn to the sales portion of the 

■ 

footnote, the line that says pooled companies reflected 
retroactively and the Number six million five hundred acr 1 

I 

odd thousand dollars. 

I 

j 

Mr. Dingwall, is the number six million five 
hundred some odd thousand dollars the true number for the 

i 

sales of the pooled companies which are summarized j.n that 
entry? 

A No, it is not. • 

Q What does the $6,500,000 number reoresent'’ 

I 

A It represents the arithmetic total of four pooled 

i 

companies* sales minus 748,762 of National Student Marketing* 
contract losses that have been subtracted therefrom. 

i 

First of all, this particular final proxy has 
pooled in four companies instead of the three companies 
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pooled in the draft, is that correct? 

A Yes. 

Q All right. And the number you tell us is the 
sum total of those four companies' sales minus the four 
contracts you have been telling us about? 

A Yes,that is correct. 

Q The total of the four contracts is how much? 

A 748,762 of sales. 

Q In short, roughly three-quarters of a million 

dollars of National Student Marketing sales has been sub¬ 
tracted from the pooled companies instead of from National 
Student Marketing, is that correct? 

A That's correct. 

Q The line for earnings pooled companies, $385,0' 1 
is that the actual sum total of the earnings of the four 
companies that is supposed to be added together there? 

A No, it is not. The arithmetic total of those 

four pooled companies' earnings. 

Q That has been reduced by about $21,000,is that 


correct? 


A Exactly $21,000. 

q Is there any disclosure of these subtractions 

in the notes to the earnings statement? 

A None whatsoever. 



J 
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Is there any disclosure of these subtractions 


l 

i 

I 


anywhere in the proxy statement? 

I 

I 

A Nowhere at all. i 

Q I am going to askyou to turn to thenext chart, 

65-11. 

I 

MR. MARTIN: Your Honor, at this point,since j 

I uhink this does no more than just summarize the testimonv ! 

* I 

that we have just gotten from the v/itness on these items, 

I would object to any further testimony. 

THE COURT: I am inclined to agree, Mr.Velie. 

Put differently, to the same effect, however, we have already 

i 

had this testimony from Mr. Dingwall. 

MR. VELIE: Allow me to ask one further question, 

i 

your Honor, which may be of some assistance. 


i 

I 


I 

! 


i 

I 
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Q Mr. Dingwall, the number for net sales of Nation.il 
Student Marketing under the 1968 column here, 4,989,446, 
is that number identical to thenumber reported to the share 
holder and to the public in the annual report for 1968? 

A It is identical. 

Q You have told us already the components of the 
$6,500,000 number, which includes a subtraction of about 
three-quarters of a million dollar sales writeoffs, is 
that correct? 

A Yes,that's correct. 

Q I believe you have told us that there is no 

disclosure of the $1 million writeoff anywhere in the proxy? j 

| 

A That is also correct. 

Q Let's move to the next chart. Chart No. 65-] 2, 
simply shows the second portion of the footnote we have all 
been looking at now for the last couple of charts, is that 
correct? 

This is the earnings portion of the footnote 
mentioned in the indictment? 

A That's correct. 

0 Your chart indicates that the number in the 

amount of $209,750 of gross profits was written off and 
not disclosed anywhere. Tell us, sir, please, where you 
found the number $209,750? 
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2 

A 

Well, it is the arithmetic total of the gross 


3 

profit on 

the four contracts that were written off by 

i 

4 

Mr.SCansaroli, entries 2 and 5 in the proxy binder. 

1 

5 

Q 

The proxy binder being Exhibit 13, is that 


6 

correct? 



7 

A 

Exhibit 13, that is correct. 


8 

Q 

So that Ihave it right, that figure is arrived 


9 

at by taking the total gross number of the four contract 


10 

sales, Clairol, Cheseborough, Ban and Listerine, subtracting 

i 

1 

i 

1 

11 

the costs 

associated with those contracts, the difference 

i 

12 

is profit 

> 

in the amount of $210,000, is that correct? 

i 

13 

| A 

Yes,sir. 

) 

14 

, o 

i 

That had been written off, is that correct? 

15 

A 

That is correct. 

t 

16 

Q 

And that, I take it -- let me ask you. Was that 


17 

disclosed 

anywhere in the final proxy, Government Exhibit 


18 

25, the $210,000 of gross profit for 1968 was written off? 


19 1 

A 

No,sir, it is not disclosed anywhere. 


20 1 

0 

The next number is a tax credit number. Where | 


21 

did you find that number? ■ 

22 

A 

That number appears in the final proxy statement^ 


23 

as a tax credit. It corresponds to an entry made in the 


24 

o 

deferred tax account by Mr.S^ansaroli ' s entry. 


25 

Q 

That number is, is it not, the deferred tax 
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portion of the entry Mr.Scansaroli made writing off three 
contracts, is that correct? 

A Yes,sir. 

Q Those are the contracts that total $678,000 of 
gross profit, is that correct? 

A Of sales. 

I 

Q Of sales, $678,000 worth of sales, minus the 

I 

associated costs, they yielded profits, those three contract^, 

I 

of $188,750, is that correct? i 

A That's correct. 

0 And the tax credit is in that exact same amount,! 

is that correct? 


A They are one and the same. 

Q However, the tax credit is an upward adjustment ! 

equal to 188,750 whereas the writeoff is a downward adjust¬ 
ment of 188,750 of profits being written off, is that 


correct? 

A That's correct. 

q Was there any disclosure in the notes or else¬ 
where in the proxy statement that the tax credit had been 
used to reduce the amount of profit writeoff? 

MR. MARTIN: Objection to the form of the 


question,your Honor 
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j 

MR. VELIE: I will withdraw it and try a new 

I 

I 

What is $21,000 down below? 

Well,it is the sumc of these two amounts. j 

In other words, the minus adjustment in the 
roughly $210,000 and the plus adjustment in the i 
$188,000, is that correct? i 

I 

Yes,those two numbers yield the$21,000 loss. 

I believe you have told us that $21,000 loss 
was subtracted from the pooled companies instead of being 
disclosed as a National Student Marketing loss, is that 

I 

correct? 

A That is correct. 

i 

Q Is there any disclosure anywhere in theproxy 
statement that these two large entries have been netted to¬ 
gether or added together to yield only this small entry? 

A There is no disclosure of that. 

I 

Q Is there any disclosure anywhere that the result; 
of netting these two together has been substracted from the j 
pooled companies instead of from National Student Marketing!? 

A No,sir, there is no disclosure. 

j 

Q bet's take that chart down. I have a question 
or two to ask you. 


question. 

Q 

A 

0 

amount of 
amount of 
A 
Q 
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Using Government Exhibit 25, have you computed 


the National Student Marketing consolidated pre-tax and pre-l 
credit earnings for the May 1969 period? 

A Those amounts are disclosed in the final proxy 


statement. 


Q What is the amount disclosed in the final proxy 
statement ffor the May 1969 period, that is, the first three 
quarters of 1969? 

A The pre-tax and pre-extraordinary items amount, 
as I recall, is $699,000. In other words, the profit from 
operations, if I have it correctly, is $699,000. 

Q This is the company as it existed as of the firs 
three-quarters of 1969? 

A Yes,that is the nine months result. 

Q Including the new companies that had been added 

on? 


A Yes. 

| 

Q Did you compute the amuunt for National Student j 

I 

Marketing - - 

MR. MARTIN: Your Honor, I am going to object 

because this is a matter we covered in the absence of 
the jury and I think it is improper for Mr.Velie to now 
ask this question in the presence of thejury in view of 
your Honor's ruling at that point. 
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MR.VELIE: The rulinghad to do with the chart, 
not with testimony. 

THE COURT: That is correct. But may I suggest 

that we finish withthe charts and then if there is anything 

you want to ask Mr. Dingwall which is not included in the 

charts or referred to in the charts directly or indirectly 

you may, at which time the defense counsel may object if 
they see fit. 

Let's go to the next chart. 

MR. VELIE: Very well. 

Q Chart Number 15, please. I am sorry. I left 
one out? 

A 14 . 

Q Let's have 14. 

Mr .Dingwall, is it fair to say that this chart j' 
speaks not just to the 1968 unbilled accounts receivables 

I 

but to the total of unbilled accounts receivables booked by i 
National Student Marketing for 1968 and for the first six 
months of 1969? 

A Yes, that is a fair statement. 

i 

0 This summarizes certain entries as of August 
18, 1969, is that correct? 

A Yes, that's correct. 

0 August 18 was, was it not, the day before Mr. 
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Oberlander spoke with Mr. Kurek about his schedule of 
unbilled accounts receivables, is that correct? 

A Yes,sir. 

Q And also Mr. Kurek spoke with Mr.Scansaroli 

about that schedule. What was the total amount in dollar 
figures of National Student Marketing's unbilled accounts 
receivables for that 18-month period, which was all of 1968 
and the first six months ofl969? 

A The total recorded unbilled accounts receivable 

was $3,347,775. 

0 And that represents 100 per cent, does it not, 
of your bar graph? 

A That entire amount represents 100 per cent of 
the bar graph,yes. 

Q So this bar graph then speaks to tho $3.3 of 
unbilled accounts receivable for the period which lasted 
18 months, '68 and the first half of '69? 

A That's correct. 


SOUTHERN OIS1 R'CT COURT RCRORTERS. U.». COURTHOUSE 
POLEV SOUARE, NEW YORK. N.V. CO 7-4SE0 




1 


jhe 1 


Dinwall - direct 


1219 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 ! 

17 

18 I 

19 l 

20 

21 

22 

23 

24 

25 


Q Did you summarize entries as of August 18, 1969 
which write off unbilled accounts receivables? 

A Well, I summarized entries that I had found in 
Government's Exhibit 13 that indicated that an amount h£d 
been written off. That total is the $2,055,000 number of 
61 per cent of the 3.3 million number that is displayed 
in this rectangle here. 

Q So that I have it, over $2 million or about 61 
per cent of unbilled accounts receivable for the 18-month , 

i 

period had been written off as of August 18, 1969? 

MR. STILLMAN: This is repetitious, your Honor. 

I 

The witness gives the answer, then Mr. Velie puts the answer I 

i 

back in the next question. 

I 

THE COURT: I would agree that certainlv this 

I 

| 

doesn't need to be repeated. 

•j Would you tell us, then, did you summarize other 
entries for the next upper segment of r.his ber graph, over 
here, where it says "bad or to be written off"? 

A Yes. I similarly summarized amounts in Govern¬ 
ment's Exhibit 13 that bore the notation "bad or to be 
written off." These totaled $310,000 or 9 per cent of the 
18 month recorded unbilled accounts receivable sales. 

Q Incidentally, were the written off entries Mr. 
Scansaroli's entries, if you know? 
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2 

A When you say "written off" do you refer to this se: 


3 

tion here? j 


4 

Q Yes, the bottom section. 


5 

A They were not all together Mr. Scansaroli's nota¬ 


6 

tions . 


7 

• \ 

Q Were there Mr. Oberlander's notations in there as 


8 

well? 


9 

A Yes, sir. 


10 

Q The next segment, is it fair to sav that vou have 

• 


11 

i 

summarized Mr. Oberlander's and Mr. Scansaroli's reviews? 


12 

A Yes, this section, the bad or to be written off 


13 

section, represents that summary. 


14 

Q That is a cumulative total of 70 Der cent, is it 


15 

not, which areeither written off or bad or to be written 


16 

off, is that correct? 


r' 17 

A That is 70 per cent. 


18 

0 The next segment, labeled "Inactive," 4 ner cent 


19 

or $123,000, what is that made up of? 


20 

A The inactive portion here renresents amounts that 


21 

were outstanding as of May 31, 1969 for which nothina had 


22 

transpired. By that I mean it had naither been written off 


23 

nor had it been billed out to the customer. It was merelv 


24 

sitting on the books. 


25 

Q And the portion that says "billed or billed in 
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2 

part," what is that? 


3 

A It is really the balance of the rectangle. It is 


4 

a residual amount. 


5 

Q In other words, you have given the benefit of 


6 

the doubt there to certain of the contracts, if there was no 


7 

other kind of entry you left it in billed or billed in o»rt, 

1 

8 

is that right? 


9 

A That's correct. 


10 

Q Mr. Dingwall, with resoect to the nine-month 

1 

11 

sales to which I called your attention, did you perform 


12 

a calculation to see it unbilled acounts receivable were 


13 

taken out whether National Student Marketina would have had 

■ 


14 

any operating gain at all or would have had a loss? 


15 

A Were it not for the unbilled accounts receivable 


16 

National Student Marketing would have had — 


17 

MR. MARTIN: Your Honor, I object to that. 


18 

A —an operating loss. 


19 

Q For the nine-month period? 


20 

A For the nine-month period. 


21 

MR. MARTIN: Object, your Honor, move to strike 


22 

all of this as not relevant to the charges here on trial. 


23 

THE COURT: Overruled. 


24 

Q Your answer is if unbilled — 


25 

MR. MARTIN: Your Honor, I object to the parrot 
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act that we ara getting. 

MR. VELIE: There was an interruption in the 
question and answer, your Honor. 

THE COURT: I am sorry. I don’t agree with that. 
Mr. Dingwall answered it unequivocally and there it 
stands. 

MR- VELIE: Well, your Honor. 

Q You have or.e further chart, do you not, Mr. nirr- 

I 

wall? 

A Yes, I do. 

y Would you put it up, please, so that you can 
explain it to us. 

MR. VELIE: With apologies to the jurors, your 
Honor, we do not have reduced size copies of this chart. So j 
I will as)c the jurors if thev all have a clear view of 1 e 
chart 65-15. 

g What have you totaled or summarized in this left- | 
hand column labeled "client," Mr. Dingwall? 

! 

A Well, I think it speaks for itself. These a*-® 

I 

simply the names of the clients of National Student Marketing 
for which there vas an unbilled accounts receivable or — it 
is really a selection of the clients. i 

0 These are certain unbilled accounts receivable, 
is that correct? 
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17 

18 

19 
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I 

21 
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A Yes, it is. 

Q Is it fair to say that each and every one of th»sei 

I 

I 

unbilled accounts receivable in that lefthand coluirn all 
the way down to and includina Eastern were on the books as 

' 

components of the report for the nine-month period ended 
May 31, 1969. 

I 

i 

I 

A Yes. These amounts were all outstandino as of 

t 

May 31, 1969. 

0 In the next you place an amount corresponding to ! 

I 

the contract, is that correct? 

A Yes, I did. 

i 

Q Is it fair to say that these amounts are the 
amounts which you found to be outstcndina as of Mav 31, 1°6‘> ' 

l 

on the books with respect to these particular clients? 

A Yes, sir. 

I 

Q This next column, what dees this whole column 
here summarize? 

A Well, it summarizes entries that I found as a 
result of Mr. Scansaroli's May review. 

0 You have summarized, thincs that Mr. Scansaroli 
recorded with respect to these contracts in May of 1969, is 
that it? f 

A Each of these amounts represented entries in 
Mr. Scansaroli's schedules, ves. 
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Q If you recall, these are the ones which Mr. 
Oberlander pointed out for us, is that correct, on the 
stand? 

A I believe so, yes. 

Q And the date of each such entry is May 22, 1969, ip 
that correct? 

A That's the date that appears next to Mr. Scan- 
saroli's initials on the working paper. 

Q And Mr. Scansaroli's initials, of course, appear 
here, JS, is that right? 

A That's correct. 

I 

Q In the comment column you have taken a portion of 
the comment, is that correct, or what is written on by Mr. 
Scansaroli himself with respect to those particular contracts 
is that correct? 

A Well, I believe it would be fair to say that these 
comments appear on Mr. Scansaroli's schedules rather than 
in his hand. 

! 

Q I see. It may have been written by somebody else J 

I 

but attached to his schedule, his work paper. 

A That's correct. 

MR. VELIE: I am going to read a portion of this 
to the jury. The Barnes-Hind contract in the amount of 
$22,400 on May 22, 19C9, the comment delete. The Campana 
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contract in the amount of $21,900, May 22, 1969, the comment 
write off. 

The laberge contract in the amount of $53,775 on 
May t2, the comment no contract. 

The Gcssdrd contract in the amount of $53,773 cn 
May 22, 1969, the comment no contract. 

The pace commentment, left on the books, $14,492, 
the comment at May 22, 1969, write off. 

Carnation, the amount left on the books at May 
1969, 11,200, the comment May 22, delete. 

Q Now, this next column here, including this portion 
down here, what does that summarize? 

A It summarizes various entries that I found in the 
working papers pertainina to the August 1969 review of the 
proxy statement. 

0 ihe Auoust 1969 review was performed by Mr. 
Oberlander, is that correct? 

A Yes. The initials DHO are Mr. Oberlander's ini¬ 
tials . 
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(i And with respect at least to these first four 
contracts that Mr. Scansaroli had noted or are noted on his i 
work papers, on August 15 Mr. Oberlander noted Barnes-Hind 

i 

commitment as bad, on August 15, Mr. Oberlander noted the 
Campana commitment as bad, on August 15, Mr. Oberlander 
noted the Faberge contract as bad, and on August 15 he 

i 

recognized the Gossard contract as bad; is that correct? 

i 

A That's correct, sir. 

Q In addition, Mr. Oberlander found certain other 
commitments not particularly noted by Mr. Scansaroli, is that; 
correct? 

A Yes, that is correct. 

i 

Q These are for Barnes-Hind in the amount of $47, 850,1 
noted at August 15 by Mr. Oberlander bad, Bazzar commitment 
in the amount of $5,580, at August 15, noted by’ Mr. Oberlander 
as bad. Eastern commitment — this is not the larae Eastern 
commitment? 

I 

A No, sir, it is not, smaller. 

Q Is this a 1968 contract? 

A I believe it is a '69 contract. 

Q —in the amount of $27,000, at Auaust 15 Mr. 
Oberlander notes it in the bad column' the Schick commitment 
in the amount of $30,000, at August 16 Mr. Oberlander no*-es 
it as duplicated. 
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That was in the bad column, is that correct? 

A As I recall, it also appeared in the bad column. 

Q All right. 

The contract in the amount of 32,000 for Tanya 
on August 15 Mr. Oberlander notes it as bad, in the bad 
column, is that correct? 

A That's correct. 

Q Mr. Oberlander made yet another entry on August 
15, 1969, is that correct? 

A Yes, as indicated here. 

0 That had to do with the Eastern commitment in the 
amount of $519,000, and on August 15, Mr. Oberlander 
noted that it was booked by the company as Dart of the j 

May 31, 1969 earnings statement, the first nine months of J 
the year. 

I 

I 

A That's correct. 

i 

Q All right. 

There's one other thing here. This is the com¬ 
fort letter worked on by Mr. Johnston. He showed us his sche¬ 
dule and testified to certain contracts, is that correct? 

A Yes, sir. 

U You have indicated by an asterisk, have you not, 
on the line -- 

M R . MARTIN: Do we need Mr.Dincrwall for this. 
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your Honor? 

A Tell us what you indicated with the asterisk? 
THECOURT: I think if you can ask him what the 

symbols mean so we can all follow, that would ba sufficient 
unto the day. 

Q What does the asterisk mean? 

A The asterisk simply means that it was included 
as a comfort letter amount. The dashes mean that they were 
not included as a comfort letter amount. These were read 

I 

I 

to us the other day by Mr. Johnston. 

i 

Q Once he indicated it is in the comfort letter vou 
put an asterisk, is that correct? 

A Yes, sir. 

MR. MARTIN: Objection, your Honor. 

THE COURT: Yes, Mr. Velie. That's just repsti- 

, \ 

tious and is totally unnecessary. Mr. Dinowall answered 

I 

I 

and that's enough. | 

0 You have a subtotal and a total, a total of all 
the contract amounts analyzed on this particular chart as j 

shown as $839,324, is that correct? 

A Yes, sir, that's correct. 

0 Of which eastern is $519,900 some odd?i 

A Correct. 

MR. VELIE: Gentlemen, you may inuire. 
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THE COURT: Where do you wish Mr. Dingwall to be? 

MR. MARTIN: In Washington, your Honor. 

MR. STILLMAN: I'm glad to have him among us. 

THE COURT: Where? 

MR. STILLMAN: I do have some seated questions 
and some standing questions. Perhaps I could start with the 

seated questions, let the jury rest for a bit, and we can cro 

on to the standing questions. 

THE COURT: Very good. 

CROSS EXAMINATION 
BY MR. STILLMAN: 

Q Mr. Dingwall, how long have you been emoloved 
by the Securities and Exchange Commission? 

A Since January 26 of this year. 

Q 1974? 

I 

A That's correct. 

I 

Q All right. 


So that you were not employed by the SEC in 1968 


or 1969? 


I assume that's an obvious fact, is that right? 

A Yes, sir. 

Q So, therefore, you did not perform any work on 
behalf of the Securities and Exchanae Commission in 1968 or 
in 1969 with respect to National Student Marketing Corpora- 
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2 

tion, is that also true? 

1 

1 

3 i 

A That is also true. 

1 

4 

Q Do I understand it then that the sun total of 


5 ! 

your knowledge with respect to this matter cones from docu¬ 


6 

ments that you have looked at, testimony that vou have heard 


. 7 

in the courtroom, testimony that you have read which micrht 


8 

have been given at the SEC or other places, is that right? 


9 

A That's a fair summary. 


10 

Q You have no personal knowledqe of any of the 


11 

events that occurred in 1968 and 1969, some of which are 

1 

1 

12 

portrayed on the schedules or the charts which you Dreoar»d, 


13 

is that correct? 


14 

MR. VELIE: I object to the form of the question, 


15 

your Honor. 


16 

THE COURT: I will allow that. 

1 

r 17 

i 

A That*8 correct. 

I 

1 

18 

U All right. 


19 

The charts that you prepared, as I understand vour 


20 

testimony, came about as a result of some requests from 


21 

Mr. Velie over here, is that right? 


22 

A Yes, sir. 


23 

Q He said to you that he wanted a chart to reflect 


24 

a certain thing and you set out to review the records or the 


25 

exhibits in evidence to determine what should be on that 
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chart, is that right? 

I 

A Well, I would say it was probably the other wav 
around. Together we reviewed documents in the working peoers 
which led ultimately to the charts. 

Q Speakincr of that, do I understand it that all of 
the entries which are reflected on these charts cone from 

, eithsr the work papers or the records of National Student ! 
Marketing Corporation, is that correct? 

A Some do and some don't. 

Q Some don't. I 

I 

Are there entries on any of these charts which arel 

j 

not contained in either of those two places? 

well, I would be — no, the answer to the question 

is no. 

0 in other words, if we trace back, if you and I 
wanted to take the time, you could show me from each of 
the entries on these various charts some place in either the i 
work papers or the exhibits which are contained in these , 

boxes of Mr. Velie's in which that information is contained, 
is that correct? 

A Yes, sir. 

Q All right. 

I 

Insofar as the information on the charts are con- j 
earned, you put on what you and Mr. Velie determined should 
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be on to make the point that you and Mr. Velie wanted to 
make, is that correct? 

4 I 

MR. VELIE: Objection as argumentative, your 

Honor. 

0 Isn't that right? 

THE COURT: Just a moment, I must say I think you 


ought to rephrase that. 

MR. STILLMAN: All right, your Honor. 
q in drawing the charts did you and Mr. Velie have 
a conclusion which you wanted to draw from the information 
that you put on the charts? 

A I think that's a fair statement, 

g All right. 

For example, if we looked at chart number 2 -- 
MR. STILLMAN: You will trust me to move these 

around, Mr. Velie? 

MR. VELIE: Of course. 

q This chart, number 2, you took from looking at. 
Government'8 Exhibit 5, which is the annual report for 
National Student Marketing Corporation for the year ended 
August 31, 1968 and I'm referring to the number above the 

line, is that right? 

A Yes, sir, that's correct. 

q All right. 
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Insofar as this number below the line, that is 
something that you calculated after you had some conversa¬ 
tions with Mr. Velie, is that correct? 

A Yes, that's correct. 

Q All right. 

In drawing up this chart vou and Mr. Velie did 
not feel it wag necessary to put onto the chart the footnote 
which appears in Government's Exhibit 5 which explains the 
contracts in progress, is that correct? 

A That note is not on that chart. 
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2 

Q 

All right,sir. 

3 


Chart No. 4 is something that you started with 

4 

information that was contained in the annual report itself. 

5 

is that 

right? 

6 

A 

Yes,sir. 

7 

Q 

And thenyou figured out the amount of the profit 

8 

or loss 

that the company would suffer or have before taxes. 

9 

is that 

right? 

10 

A 

Well, there is no loss indicated. It is a 

11 

small profit. 

12 

Q 

Small profit? 

13 

A 

Yes. 

14 

Q 

As far as you knew, National Student Marketing 

15 

Corporation was a taxpayer in 1968, wasn’t it? 

16 

A 

Absolutely. 

17 

0 

And the taxes were reflected in this other 

18 

schedule 

over here, Chart No. 2, right? 

19 

A 

Yes, that is an after tax calculation. 

20 

Q 

After taxes. You wanted to show us this one, 

21 

this nice big bar in there before taxes, is that the idea? 

22 

A 

Yes,sir. 

23 

Q 

Now look at Chart No. 5. Chart No. 5 is one of 

24 

these nice bar graphs which you prepared for us, is that 

25 

right? 
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A Yes, sir. 

Q You started with this million seven over here 

which was the number that is reported in Government Exhibit 
5, is that correct? 

A It is included therein. 

Q Included therein. 

You went down to the bottom here and you had 
$961,000 — I hope everybody can see this — $961,000, 
which you reflect as written off and you get that informatioi 

from summary of entries in Government Exhibits 3, 13 and 15, 
right? 

A Yes,sir. 

Q GovernmentExhibit 3, is that Mr.Scansaroli's 

set of work papers? 

A It is the special sales binder. 

0 Special sales binder, right. 

And some of the information that you got in 
that chart you got from these work papers that Mr.Scansaroli 
had prepared back in 1968, is that right? 

A Most of the schedules were actually prepared 
in 1969. 

Q All right. Government Exhibit 3, are these 
work papers that Joseph Scansarolie prepared back in 1968, 
correct? 
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2 

A 

That is correct, yes. 


3 

0 

And you utilized this to help you prepare 


4 

1 

Government Exhibit 65-5, that particular chart, is that 


5 

correct? 



6 

A 

Yes, there is one number that comes from there. 


7 

Q 

One number that comes from there. Which number 


8 

is that? 



9 

A 

The 1,740,850. 


10 

Q 

Government Exhibit 13 which you also utilized — 


11 


MR. STILLMAN: T f I might see that, Mr.Velie, 


12 

please . 

I 

1 

i 

13 


MR. VELIE: Yes,sir. 


14 

0 

Government Exhibit 13 is another set of Peat, 


15 

Marwick work papers and this is the one that is headed 


16 

proxy binder that we have heard sc much about, is that right 

► 

17 

A 

Yes,sir. 


18 

Q 

Some of the information that you have on Govern- 


19 

ment Exhibit 65-5 is containedin this document as well, 


20 

correct? 



21 

A 

Correct. 


22 

Q 

And the last, Government Exhibit 15, is the 


23 

schedule 

which Mr. Kurek told us about was prepared some 


24 

time in 

June of ’69 as I recall, is that right? 


25 

A 

I think it was him, it was prepared for June 9th 
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meeting. 

Q This item here written off,$961,131, isn't it 
a fact, sir,- that that consists in its greatest part in th 
so-called Ron Michaels contracts? 

A $748,000 has been attributed to Ron Michaels 
contracts. 


0 I don't want to touch this schedule. I am 
going to leave that there. if we just drew a line over 
here, we can say — 

A 74 8,762. 

Q 74 8,76 2. 

A That is correct. 


That is Ron Michaels. if one wanted to you 


could have, in writing up this chart on the written off, 
drawn a line out here or perhaps even put it in the box 
that of that 961,000, 748 represented this so-called Ron 
Michaels contract adjustment, right? 

A At least, yes. 

0 Those Ron Michaels contracts are the ones that 

were written off retroactively, is that right? 

A Yes,sir. 

Q There has been testimony, has there not, that 

they were written off retroactively because of some 
employee fraud by Mr. Michaels, is that correct? 


southern oist rict court reporters, u.s. courthouse 

POLEY SOU ARE »F»Y-.., n, ro 7 «S«0 





1 


2 I 

i 

3 

4 

5 
« 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
21 
25 


1238 ! 

gab-5 Dingwall-cross 

! 

A I don't recall the word fraud being used. I 

| 

think the words were unethical conduct. 

0 Unethical. I will take th^it. | 

i 

So that we could say one could have gone on to 
write in here, written off retroactively because of Ron 
Michaels' unethical conduct, is that right? 

i 

A That is the stated reason. 

I 

l 

Q All right. Of course, if we aid that and this 
was written off retroactively, that could in a sense take 
the million seven and drop it downbo approximately a million: 
dollars, is that correct? 

A It had that effect, yes. j 

■* i 

Q All right. The item over here that says no 
contract or writeoff, where did you say that came from? 

A Again these were summarized from entries in 

Government Exhibit 13. 

q Government Exhibit 13? 

A Yes. 

q And the entries that we are talking about insofar 
as this one is concerned are entries which were prepared 
by — is it Mr.Scansaroli or Mr. Oberlander or both? 

A They are actually on Mr.Scansaroli's work sheet^. 
Q All right. Those work sheets, by the way, arc 
■right in this binder, is that correct? 
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A Yes, sir. 

Q He has his initials on there, J.S. and the date 
he did the work, the date he put them onto the piece of 
paper, is that correct? 

A Yes, they are dated. 


I 


0 You took that and put that on your schedule, 
correct? 

A Yes,sir. 

Q Does your schedule reflect or this chart reflect 
any of the testimony that we heard from Mr. Kurek with 
respect to his position on the contracts that were discussed 
between Kurek and Oberlander and then Kurek and Scansaroli? 

MR. VELIE: Excuse me. I object to that. This 
is a June 9, not an August chart. You are three months 

i 

I 

o-head of yourself. 


THE COURT: Sustained. 

MR. STILLMAN: June 9, okay. 

Q This doesn't really take into account Doug 
Oberlander at this point then, is that correct? 

A No, it doesn't. 

Q Right. Mr.Velie just properly pointed out this 

is June 9. Mr. Oberlander doesn't do any work on this 
item until August ofl969? 

A Yes, that's correct. 
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2 

Q All right. The billed item you explained to us 


. 3 

1 

This inactive item,that is, is it not, what 

i 


4 

accountants sometimes refer to as a plugged number? That 

5 

is, you take a bunch of numbers, take others out and now you 


6 

have to make the thing balance, so you plug in a number. 


' 7 

is that right? 


8 

A Accountants don't like to use the word "plugged, 


9 

but I think that that certainly is a layman's idea of 


10 

• 

what that amount is. 


11 

Q Rather than call it plugged you would call it 


12 

residual, is that the idea? 


13 

A Residual or inactive. 


14 

| j 

q If we wanted to in drawing up this chart where j 

15 

you had inactive, we could have put over here instead of 


16 

inactive, we could have put the word residual, is that right 

I 

17 

A Yes, I think that is just as fair. 


18 

q Of course, it is obvious from the chart itself. 


19 

the chart does not reflect the costs which were related 


20 

to these particular contracts, is that right? 


21 

A No,sir. 


22 

q We do know, do we not, that there are in the 


23 

books and records that are here in evidence before the ladxe 

; r. 

i 

24 

and gentlemen of the jury costs related to this million 


25 

seven of approximately a million one, thereabouts? 
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A Million, 015, 

Q A million 015. You are right on it. 

Leaving us with profit of seven hundred odd 
thousand dollars, right? 

A Yes, sir. 

Q Nevertheless, the costs you determined not to 

reflect in this particular schedule, is that right? 

A That is a sales or an assets schedule. 

0 You also testified with respect to Exhibit 9 and 
some testimony with respect to Exhibit 10. What those are, 
as I understand it, are pages selected from the proxy mater¬ 
ial in various times of the history of the statement, that 
is, from the first draft to the last, andyou kind of put 
them side by side to help us see the whole picture together, 
right? 

A Yes,sir. 


southern district court REPORTERS, U S. COURTHOUSE 
FOLEY SOUARF NEW Y'SRl* N V CL* 7- 4AA0 





Tk 11A l 


jhb-1 


Dingwall-cross 


1242 


2 

3 

4 

5 

6 

7 

8 

9 

10 
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17 
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Q Exhibit No. 65-9, this column over here is the 
first draft, is that right? 

A It is an earlier draft. 

Q The draft is dated August 9, 1969, correct? 

A Yes,sir. 

Q Do you know whether or not that draft was cir¬ 

culated to anybody outside of Peat, Marwick, Mitchell? 

A Outside? 

Q Yes, sir. 


MR. VELIE: Your Honor, I am going to object 

to this question as beyond the scope of direct. The witness 
has already said he has no personal knowledge of facts. He 
has summarized entries in papers. He cannot be used as 
a foil for argument, if that is what this is. 

MR. STILLMAN: I don't want to use the gentlemafr 

as a foil. 


THE COURT: I don't think we need to get any 

allegations of being a foil, but as to the first part of 
the objection, I don't think the gentleman is here as 
a fact witness to that extent. Nothing on direct would 

suggest to the contrary. 

MR. STILLMAN: Let me ask him this, your Honor. 
q In preparing these schedules did you look 

through the work papers of Peat, Marwick, Mitchell which 
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the Government has in its possession? 

A Yes, sir. 

Q You dc know, do you not, that amont those work 
papers is a document which reflects the fact that the 
schedules were circulated to persons outside Peat, Marwick? 

MR. VELIE: Again, your Honor, I object to this. 

It is argument. If there is a document it can be marked 
and put in evidence. 

THE COURT: That doesn't persuade me. However 

there is another problem here. 

Do you mean to management types in NSMC? What 
do you mean by outsiders? 

MR. STILLMAN: I mean to management types, I meaji 
to accountants outside — 

THE COURT: Then I think we better be a little 
more specific. 

MR. STILLMAN: All right. 

THE COURT: Also, Mr. Dingwall, please construe 
whatever question comes out to mean only if you saw some 
indication in your file searches to this effect, not some¬ 
thing that somebody may have told you. 

All right. Reshape it, my dear Mr. Stillman. 

MR. STILLMAN: Yes, sir. I will take that item 
after lunch, your Honor. I don't know if that binder 
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is here and I don't want to waste thejury's time. I will 
go beyond it and come back to it later. There is a binder 
I specifically have in mind and I can't put my hand on it. 

THE COURT: All right. Very good. 

Q Just one question with respect to this middle 
version of the master proof. There is some pen on there 
indicating that that comes out, correct? 

A Yes, sir. 


Or as Mr.Velie would r at it, scratched out, is 


that right? 


A I believe those were his words,yes. 

q When you are drafting documents, sir, and you want 

i 

to change an earlier draft, do you sometimes scratch out 
the material you had in the earlier draft? 

A Yes,sir. 

q Nothing unusual about that, is there? 

MR. VELIE: Objection. This witness is 
summarizing entries. He is not giving expert testimony on 

I 

how to do drafts. 

THE COURT: I would agree. 

I think everybody will agree, Mr.Stillman, that 
people do strikeouts and scratchouts and interlineations, 
but I don't think this is the witness to get into that with. 
MR. STILLMAN: All right, sir. 
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0 Exhibit 10 , which we had before as whatever 
the number was, are a draft proxy, the August 9 draft, the 
August 9 draft with Mr. Natelli's handwriting on it, correct! 
A Yes, sir. 

Q 


And the last one is the final proxy, is that 


right? 


A That's correct. 

Q The middle one, the August 9 draft with Mr. 
Natelli's handwriting on it, this is one that came to your 
attention, did it not, from the work papers of Peat, Marwick 
Mitchell? 

A Yes, sir. 

Q That is where you found that one, is that right? 

A That's correct. 

Q This comes up on some of the others but maybe 

we can just talk about it for a mirute here. You have 

the pooled conpanies and then you have the total, correct? 

A Yes,sir. 

Q Is there anything wrong with pooling companies? 

A No,sir. 

0 And companies when pooled are one, are they not, 

for the bottom line impact of their financial situation at 
the end of a particular fiscal period? 

A Yes, sir. 
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i 

l 


2 

0 

In other words, you put together what was 

l 

3 

before, add 

1 

to it what you are pooling it with, and the 

4 

end of that 

all, the bottom line of it, is the combination 

5 

of the two. 

is that correct? 

6 

A 

Yes, or -- more than two actually in this case. 

7 

Q 

That is right. Here there were three and then 

i 

8 

four actually that were pooled in, is that right? 

1 

9 

A 

That's right, sir 

| 

10 

Q 

1 

So the bottom line of this combination of the 

I 

11 

two, for example, for 1968, was net sales of $11,300,000, is 

12 

that right. 

sir? 

i 

13 

A 

1 

Yes, sir. 

14 

0 

And the earnings of the pooled venture, the 

1 

15 

one, was $756,000, is that also correct? 

1 

16 

A 

That is also correct. 

17 



18 



19 


t 

1 

1 

1 

20 


i 

21 



22 



23 



24 



25 

y 
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2 

Q Now, I would like to look with you, Mr. Dingwall, 

i 

1 

3 

at GX 65-14. 

1 

I 

4 

Of course, we would have to take out these boxes 


5 

because they don’t exactly apply here yet. 

1 

6 

What period of time is reflected in those sche¬ 


7 

dules, and could you tell me by the first month and the 


8 

last month, month and year? 


9 

A There are really two periods of time. The first 


10 

period of time relates to that which was recorded on the 


11 

company's books for the 18 months. So that would be the Deri 

C' 

12 

i 

from September 1, 1967 to August -- I mean, to February 20, 

• I 

13 

1 

1969. J 

1 

14 

1 

The numbers on the far left-hand side indicate 

i 

15 

that. 1 

1 

16 

Q I did that backwards. That would come ever there- 

17 

is that the idea? 

I 


18 

A Yes. That reflects the 18 month recording of 


19 

unbilled accounts receivables. 


20 

The other period of 'time that is mentioned — peri 

c. 

21 

of time that are mentioned have to do with the May review enc 


22 

the August review of the proxy statement. If I am not 


23 

understanding your question — 


24 

0 No, I am afraid it is me that’s rot understanding 


25 

the answer. 
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A Okay. 

Q My notes reflect that you said that this schedule 
covered an 18 month period. Is that right? 

A Well, it covers two different periods. It covers 
the 18 month period of recording unbilled accounts receivable^ 
and it also relates to an audit period where in certain work 
is done on those unbilled accounts receivables. 

Q Pardon me, sir. There is no audit of National 
Student Marketing, as you understand the word audit, that 
occurs until the period ended 8-31-69, is that correct? 

A That's correct. 

MR. VELIE: Wait a minute. No audit at all, Mr. 


Stillman? 

MR. STILLMAN: If you have an obiection, why 
don'tyou just make it and we will let the Judge rule. 

MR. VELIE: I am going to move to strike the 
question and the answer which followed as a simple misstate 
ment of facts in the record. There was an audit in Auoust 
of '68. 

MR. STILLMAN: Of course there was. 

THE COURT: One thing at a time. I deny your 
motion, such as it may be. I am not sure I understand it, 
but I deny it. Go ahead. 

Q Just to clarify this for Mr. Velie, there is an 
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audit at 8-31-68, is that right? 

A That's correct. 

Q The next audit of the books of National Student 
Marketing Corporation occurs at Auoust 31, 1969, is that 


correct? 


That's also correct. 


0 And there is the testimony in the intervenina 
period of these unaudited reviews, some of which is reflected 
in the proxy binder. Exhibit 13 in evidence, is that also 


correct? 

i 

A Review is a proper word, yes. , 

<J Yes, review. 

Now, if i could just understand this I will be 

! 

able to move along, in this $3,347,000 figure there are 
contracts booked after February 1969. 

A None are referred to as being — the answer is you 
are correct, there is none that are reflected after that date. 

0 So far as this refers to write offs then or writtr ? - 
off, it refers to contracts booked prior to Februarv 28, 

1969 or as of that date? 

^ It refers to those contracts that were written 
off up to February 1969. 

0 Tell me this: Does this box, the written off 
box, include the Pontiac contract? 
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A Yes, it does. 

Q What amount of the $2,055,000 does the Pontiac 
contract represent? 

A 908,881. 

U Let's draw another line. 908,881. 

A Riaht. 

U Would you say that the Pontiac matter represented 
approximately one half of the 2,055,000? 

A Approximately a half. 

Q That's the same Pontiac commitment, is it net, 

I 

I 

that the testimony has indicated Mr. Natelli insisted be 
written off? 

f 

< 

A That's correct. 

Q So that if I were drawing another schedule 7 coulcj 
say written off at insistence of Natelli, isn't that right? 

A I think that's a fair statement. 

THE COURT: Would you tolerate an interruption 

t 

here for luncheon, Mr. Stillman? 

MR. STILLMAN: I would, your Honor. 

THE COURT: Very good. 

MR. STILLMAN: Thank you, sir. 

THE COURT: Ladies and gentlemen, we will suspp^d 
for luncheon and resume at 2:15. 

(Luncheon recess.) 
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(In open court; jury present.) 

DINGWALL resumed. 

CROSS-EXAMINATION (continued) 

BY MR. STILLMAN: 

' 

0 Mr.Dingwall, just to finish up a point that we 

were discussing before we got onto Government Exhibit 14, 
you recall that we were speaking of what I believe is either 
Government Exhibit 8 or 9, which is the chart that reflects 
certain pages from the proxy statement, someof which have 
Mr. Natelli's notations on it? 

A That is Exhibit 9. 

Q I had asked you whether or not in the course 
of your work you had come across any document to reflect 
the fact that the August 9 draft was circulated to various 
people. Do you recall that? 

A I recall that question. 

Q I would Ike to show you a binder of Peat, Marwick 
work papers, this one headed "National Student Marketing 
Corporation miscellaneous data re 5/31/69 proxy," end 
direct your attention to Page 2289, and ask you whether you 
recall having seen that in the course of your review 
work. 

A I recall seeing this. 
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2 

MR. STILLMAN: I would like, Mr.Velie, to 


3 

offer that page. I show it to you. 


4 

VOIR DIRE EXAMINATION 1 


5 

BY MR. VELIE: 


6 

Q Mr. Dingwall, are you able to tell from examinin' 

} 

7 

this Page 2289 which particular draft is referred to when it 


8 

says "Proofs NSMC filing"? 


9 

A No. It simply says "Proofs" at the top. 


10 

Q There is one that says something about giving 


11 

some tiling to Matthews. That is the lawyer of White & Case, 


12 

if you know, or is it? 


13 

A I don't know Mr. Matthews. 


14 

0 In any event, Mr. Matthews apparently got one 


15 

August 4, but that is a different entry from these others 

9 

16 

isn't it, a different part of the page? 


17 

A Well, it is certainly not written in straight 


18 

order, it is over to the side. 


19 

Q Can you tell what date anybody else got whatever 

1 

20 

it is that they got from looking at that piece of paper? 


21 

A Well, thenot&tion here says "I gave this 


22 

information to Matthews this morning, August 4, 1969." 

1 

1 

23 

Q So Matthews got something on August 4. What 


24 

about these other people? Can youtell what it is that 


25 

they got and when they got it? 

1 

1 
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A No, ar, I can't. 

MR.VELIE: Your Honor, we obviously don't 

dispute the authenticity of this document. We stipulated 
to it. However, it is apparently irrelevant on the subject 
of who got what and when. 

THE COURT: Since I don't understand what it is 

I am in no position to judge. 

I am go*ing to sustain the objection without 
prejudice, Mr.Stillman, because it is just sort of unmoored, 
this document. I don't understand what it has to do with 

i 

the cross-examination of this witness. Since he did not 
make the entries, as we all can see 

MR. STILLMAN: Absolutely. 

| 

THE COURT: — I see no purpose in receiving 1t at 
this point unexplained. However, you may offer it later 
when you care to. 

MR. STILLMAN: Thank you, your Honor. 

BY MR. STILLMAN: 

Q Mr. Dingwall, I would like to get back to GX65-14 , 
which is this chart. You recall this morning before lurchecr 
you pointed out to us that in this written off box of2,055,00i 
there is a $908,000 Pontiac writeoff, you recall that? 

A Yes, sir. 
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Q Is it also not a fact, sir, that included in thi 

2,055,000 are the Ron Michaels contracts which were 
written off retroactively? 

A Yes,sir, that is correct. 

Q They totaled some approximately $748,762? 

A That is also correct, sir. 

(Pause.) 
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U So that in this box it would have 748,000 Michaels 
contracts. 

Is it also not a fact, sir, that included in that 
box is the Syntex write off? 

Do you have some papers you would like to look 

at? 

A Let me refer to my notes. 

Q Please do that. I will just draw the box in case 

we need it. 

A That's correct. 

0 That is $122,000? 

A Correct, 578. 

Q If we put those three together, we have 1.7 mil .j.oi 

I 

approximately. 

A I would make it to be about $1,780,000. 

U The difference between that, which is the. sum of 

• i 

these three items, Michaels, Syntex and Pontiac, we have 
approximately $300,000 in the written off box in Government's 
Exhibit 65-14, is that right, sir? 

A I am not sure I follow your question. 

0 If one subtracted Pontiac, the Michaels con¬ 
tracts and Syntax from 2,055,000 which you have in Govern¬ 
ment s Exhibit 14, we would be left with approximately 
$300,000 written off or left in this box, is that riqht? 
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3 

4 

i 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


A That’s correct. 

i 

Q Also on this chartyou have this entry that 
says "Bad" or "tobe written off," correct, sir? 

A Yes, that's correct. 

0 That amount you take from what? 

A Well, these amounts were summarized from. Govern¬ 

ment Exhibit 13. 

1 

Q The part of Government's Exhibit 13 to which you 
refer are the work papers that Mr. Scansaroli prepared in 
May and the work papers that Oberlander prepared in August 
of 1969, is that correct? 

A That's correct. 

(j The words "bad" and "to be written off," also 

quoted, are Words which are actually in tnose work papers, 
is that correct? 

A That's correct. 

U In addition to these words, specifically referrinc 

to Mr. Oberlander's papers, he has other information as well, 
does he not? 

A There is other information portrayed in the work 
sheets of Mr. Oberlander. 

0 So that would it be fair to say that one could 
call thi3 box comments in work papers by Scansaroli and 
Oberlander? 
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A I think that's fair, 

Q If we had room on the blackboard we could draw 
a box and put that in there as well, is that right? 

A Yes, sir. 

Q I believe that you have told us that the 
$123,000 is a residual number, as you characterize it, is 
that right? 

A No, sir, I didn't say that. 


Q Is 123,000 on this chart a residual number? 

A No, it is not. I 

1 

Q How doyou come by the $123,000 in this chart? 

A I specifically identified in the papers amounts 
that had been unchanged from the time that they were recorded! 


Q So on this one, as compared with 5, for example, 
where you had to come up with a residual number, here you wer 
actually able to trace this in certain entries in the work 
papers themselves, is that the idea? 

A That's the idea. 

Q I wonder if we could just turn back for a moment 
to Government's Exhibit 11. 


n 


That is one of these charts where you took a nor- j 
tion of the footnote and drew a couple of arrows and put some 
information on it, is that correct? 

A Yes, sir. 
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Q $743,000 is a cross sales nunber, is that right? 

I 

l 

A Yes, sir. 

: 

Q What is the total amount of sales which this cor- 
oany reported as of the tine of this financial statement? 

i 

A I can’t read the number from here, sir. You will | 


I 

have to help me. j 

i 


Would it refresh you if I read to you $11,541,000? 


A That seems about correct, yes. 

Q Do you knew what percenter:** 748,000 is of 11.5 
million? 

A Well, I could compute it. 


i 

i 


i 


i 


» 

Q Would you say, without putting you to the task of j 

* 


doing that, that it represents less than 10 oer cart? 

i 

i 

A Yes, sir. 

Q I would like to show ycu chart 12. Chart 12 is 
another portion of the footnote, correct, sir? 

A Yes, sir. 

Q This is the thing that brings it to this $21,000 
number, is that right? 

A I am not sure I fellow the rruestion. 

q I am sorry. This chart is the chart by which yon 

take the $209,000 gross profit written off basically from the 

i 

i 

Michaels contracts, correct? 

A Right. 
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Q That's applied retroactively, right? 

A Correct. 

0 And at the same time there was this tax credit 
which was discovered in the amount of $188,000 and the 
difference between the two was a loss of $21,000 for the 
1968 period, is that correct? 

A That's the amount calculated there, yes. 
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Q Can you tell me what percentaae the $21,000 is 
to the earnings of the company? 

A Here again I could calculate it. 

Q Would it be fair to say that $21,000 is approxi¬ 
mately 2.7 per cent of the $773,000 reflected in the state¬ 
ment of earnings fbr the whole company, NSMC and the pooled 
companies? 

A That seems about right, sir. 

0 I would like to show you Government's Exhibit 15. 

Government's Exhibit 15 represents, as you poirtedj 
out in the lefthand column, a selection of certain clients, 
certain of the NSMC clients, is that correct? 

I 

A That's correct. 

Q It does not purport to represent all of the 
NSMC clients during this period of time, does it? 

A No, sir. 

Q For example, this particular chart does not 

reflect Syntex, does it? 

A No, it does not. 

Q If somebody wanted to add in another client's n:n-,a, 
they could put the name Syntex in, is that correct? 

A That is not in tha context of th? chart, sir. 

Q I see. 

What i3 the context of ths^ chart? j 
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A The chart simply shows the amounts outstandina as 
of May 31, 1969. 

Q As of May 31, '69. When is it that Syntex nets 
written off? 

A It is written off as of May 31, '69. It is not 
included in the financial statements at that date. 

Q I see. 

Because it is written off before June the first, 

you do not include it in this chart, is that the i^ea? 

» 

MR. VELIE: Objection to the form there; it wasn't 
written off before June 1st. 

0 Taking June 1st as the date after Mav 31. 

MR. VELIE: He said as of. | 

THE COURT: I'm frank to say I don't understand 
either one of you. Why don't you put the question aaain. 

Q Do I understand then you would not nut Svntex 
on this chart because Syntex was written off as we have hesrc 
as a result of Mr. Scansaroli's conversation with Kurek which 


took place in August of 1969 and because that wrote it off 
as of May 31, 1969, you do not include it in this chart, is 
that correct? 

A Well, you have thrown in some conversations there. 
I'm not clear as to the conversation. 

MR. VELIE: I object to the Dortion of the questic 


n 
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which characterizes or attempts to characterize — 

THE COURT: Sustained. 

Again, Mr. Stillman, there's been no talk from 
this witness that he was privy to any conversation. I just 
think that's not necessary from your viewpoint. 

Q Do I understand you do not include Syntex because 

I 

Syntex was written off as of May 31, 1969? 

A That's correct. 

Q You include the other items because they were on 

l 

the books as of May 31, 1969? 

A And included in the proxy statement. 

U And included in the proxy statement. All right. 

We do know, of course, do we not, that the physical 
act of writing off Syntex took place during the August 1969 
review, is that correct? 

A I believe that's correct, yes, sir. 

Q Is it also correct that as of the August 1969 
review which you have here, we know that the Pontiac contract 
was written off at or about this time, is that correct? 

A Yes, I believe that's correct. 

Q And we know that at the same time, approximately 
the same time that Pontiac was written off, we know that 
the Eastern was booked and that's this entry that we nave 
put on subsequently to the preparation of the original chart, 
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is that correct? 


A Well, Eastern was always on the chart. Those 
notations under the August '69 review were added subsequently 
Q We had it over here and we added in the fact tha~ 
xt was on or about August 15, entry by Mr. Oberlander, booking 
the Eastern contract, isthat correct? 

A Well — 


U If I'm not correct, please correct me. I don't 
mean to in any way take you into an area that you don't want 
to be. Tell me if i am wrong and I’ll try again. 

A The Eastern commitment is added to the bottom of 
the schedule prepared by Mr. Oberlander and that schedule 
is dated August 15. 

i 

Q Isn't that done with an entry that also deals with 
Pontiac and Syntex? 

A They are different entries, but they both appear 
on that same schedule. 

Q Same schedule, precisely. 


I wonder if you could do me a favor, please, Mr. 
Dingwall, and just show me which schedule it is that you 
referred to. 

MR. STILLMAN: So we are looking at page 2683, 

Mr. Velie^ of Government's Exhibit 13. 

~ This is among the things that are on here, and 
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there are many things on here. We have write off Pontiac, 
5-31-69, correct? 

A That's correct. 

Q And there's the Syntex write off over here, is 
that right? 

A That's correct. 
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Q And then with a blue arrow over here we have 
this notation by Mr. Oberlander which says, "Take out Pontiac 
and Syntex to put in Extern commitment"? 

A That is correct. 

Q All right. 

Insofar as the Eastern is concerned on this 
schedule that you prepared, the basis for that entiy on 
Chart 15 is the information contained at Page 2683, is that 
right? 

A Yes. 

I 

Q All right. You hesitate. 

A Well, it is the basis of the entry. I will 
leave it at that. 

Q All right. 

In preparing this chart I see you have this 

j 

entry for Carnation, and you point out on the document pre- j 
pared either by or attached to the work paper of Mr. 
Scansaroli the word "delete" and I notice you have these 
three dashes over here. 

Isn't it a fact, sir, that in Mr. Oberlander's 
notes he reflected the idea that Carnation should perhaps 
be increased by $15,000? 

A Can I see the working paper? 

Q Yes,sir. 
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A Yes, that's correct. That appears on Page 2687. 

Q Would it have been permissible then for one to -- 

| 

again I don't want to write on this chart — that note could 
have been put on here as well I suppose, because there is 
some information with respect to Carnation? 

MR. STILLMAN: I will withdraw the question. 

Q This entry for comfort letter, just so I under- ‘ 
stand it, this is the comfort letter that Mr. Kurek testified 
about,Mr.Johnston testified about, and that is the comfort 
letter that went to the people from Interstate, is that 
right? 

Is that the same comfort letter? 

A When you say "comfort letter," I want to make 
sure I know what you mean. You mean the final comfort 
letter that they received? 

Q Let's take it in any form that youwant. Let's 
take it in the form — the document that is in evidence as 
testified to by Mr. Schauer, the document which I believe 
you said you received on October 31, 1969 -- 

f 

MR. VELIE: Exhibit 33. 

0 Exhibit 33 Mr. Velie tells me — that is the 

% 

comfort letter I have in mind for the purpose of this 
question. 

This is the comfort letter that I am referring tL 
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Okay? 


That comfort letter, to the extent that it 
takes out some of these contracts containing that informatior 
was given to Interstate? Is that right? 

MR. STILLMAN: That is a terrible question. I 
don't even understand it myself, so I will withdraw it. 

Q The comfort letter reported the fact that certai 
of the contracts were deemed by Peat, Marwick to be bad, 
is that right? 

A It may be helpful if you would read me the 

I 

paragraph of the comfort letter that deals with this. 

Q Turning to this page in the document, is that 
$300,000 the figure which includes the items reflected 
on the last column of your Government Exhibit 15? 

A I am looking here about $300,000. 

Q Right. 

A Obviously the amounts over there do not tally 


$300,000. 


Precisely. 

These are a selection, if you will, of amounts 


included in the comfort letter. 


q In other words, the left-hand side is a selec¬ 
tion so tha as you come across to the other side it, too, 
must represent a selection, is that right? 
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2 

A 

That is correct. 



3 

Q 

I wouldlike to now turn back, Mr. Dingwall, if 



4 

you will 

, sir, to Exhibit 5, and I believe this will be the 



5 

last chart that I have any questions about. 

1 



6 

i 

i 

The item on Exhibit 5 that reads "no contract or 



7 

writeoff 

, $212,000," are these the items that were referred 



8 

to in Mr 

. Scansaroli ' s work papers? 



9 

A 

Yes, they are. 



10 

Q 

Those work papers are bound up in Government 



11 

Exhibit 

13? 



12 

A 

That's correct. 



13 

Q 

You have this item here billed. How did you 



14 

come up 

with that figure? 



15 

A 

As I have testified, this represents the amourts 



16 

included 

in Government Exhibit 15 as being billed. 



17 

Q 

Do you know, sir, as you stand or appear before | 


s' 

18 

the jury today, whether or not that number is accurate? 



19 

A 

Do I know if it is accurate? 



20 

Q 

Yes, sir. 



21 

A 

It is accurate in the sense that it is the amount 1 


22 

that is 

reported inGovernraent Exhibit 15. 



23 

Q 

Let me ask you this: Is there any other 



24 

exhibit whichyou have seenwhich would reflect that the amour. 

t 


25 

is, in fact, greater than the $223,000 you showed there? 





i 
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A Perhaps if you could state that a little differ¬ 
ently . 

Q Maybe I can help you. 

MR. STILLMAN: May I have Government Exhibit 11, 

Mr .Velie. 


Q Government Exhibit 11 are the journal entries 
of National Student MarketingCorporation, is that correct, 
A That is correct, sir. 


s 


ir 
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XXX 


XXX 
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Q Would you please turn to the journal entries 
for the month of December 1968 and turn to Sheet 19. 

A This book begins in March of '69 and it runs 
till August of 1969. There are no entries in here for the 
date that you are asking me about, sir. 

MR. STILLMAN: Will you mark this as SCansaroli 
Exhibit N for identification. 

(Defendant Scansaroli Exhibit N was marked 
for identification.) 


MR. STILLMAN: Will you mark this as 0. 
(Defendant Scansaroli Exhibit 0 was marked 
for identification.) 


Q 


Mr. Dingwall, let me show you what I have marked! 


as Scansaroli Exhibits N and 0 for identification, would 
you tell us whether or not you can identify those documents?! 

A They appear to be Xerox of the special journal en’ 
book of NationalStudent Marketing. i 


Q Have I misspoken myself or do I understand those 

are not contained in Exhibit 11? 

» 

A They arenot contained in Exhibit 11. 

Q To your knowledge, is there some exhibit in 

evidence which has the originals of those particular 
journal entries? 

A There is nothing in evidence. 
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2 

q Is there some binder of journal entries of 


3 

this company which you have seen that contains the originals 


4 

of those? 


5 

A Yes, sir, there is. 


6 

MR. STILLMAN: I would like to offer Exhibits 


r 7 

N and 0, your Honor. I show them to Mr.Velie. 


8 

MR. VELIE: No objection. 


xx 9 

(DefendantScansaroli Exhibits N and 0 


10 

were received in evidence.) 


11 

Q Mr.Dingwall, would you look at Exhibits N and 0, 


12 

and if you have to refer to any work papers that you pre¬ 


13 

pared in your work preparing Exhibit 5, will you tell us 


14 

whether or not the $223,000 figure contains the billings 


15 

reflected on those journal entries for Barnes-Hind as of 


16 

J une 9, 1969. 


17 

A The number $223,000 as it appears on Chart 5 doe 

3 

18 

not include an amount billed for Barnes-Hind in the amount 


19 

of $23,800. 


20 

q Any others? 


21 

A There is an amount here for duPont in the amounl 

■ 


of $4666 that is not included in that $223,000 number. 


23 

q how much was duPont? 


24 

A $46t6 . 


25 

q Anything else? 
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2 

A There is an amount for Listerene in the amount 


3 

of $11,700. 


4 

Q Anything else? 

1 

5 

A Let me say to you the difficulty I am having is 


6 

this: There is a lump sum here for Eastern Airlines 


7 

which I believe has been reflected in the$223,000 item, 


8 

although I haven't quite pieced it together. 


9 

Q I will accept that. Any additional Barnes- 


10 

Hind? 


11 

A Yes, sir. On sjtansaroli Exhibit 0 there is an 


12 

amount of $41,867 that is not included on Chart 5. 

1 

13 

Q Is it fair to *»ay then, Mr. Dingwall, that this 


14 

chart. Government Exhibit 65-5, should be amended by 


15 

including billings of about $65,000 Barnes-Hind, $11,000 


16 

worth of Listerne — about another $80,000? 


17 

MR. VELIE: I object to the form of that. That 


18 

is not what the chart purports to show at all. 


19 

MR. STILI21AN: I will put it another way, your 


20 

Honor. 


21 

THE COURT: I think you should because "should 


22 

be amdned" has different meanings to different people. 


23 

Q What is the reasonthat you can give us, sir. 


24 

for the fact that those billings are not included in the 


25 

$223,000 item on Government Exhibit 65-5? 
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A It is my memory,sir, that the amounts thatyou 
have just spoken of for Barnes-Hind were subsequently re- 

I 

versed and that they did not appear — and they don't appear 
on that schedule.lt is possible that the preparer of the 
schedule Government Exhibit 15 had that in mind when he pre¬ 
pared it. 

Q In other words, what you did was to take the 
information on Government Exhibit 15 and you did not have 
in front of youScansaroli Exhibits N and 0 in evidence, 
is that right? 

A Did not have it in front of me? 

I 

Q Yes. 

I 

A That's correct. 

Q I wonder if you could just do me a favor and 
look atExhibit 13, turn to Page 2618, and tell us whether 
or not there are any entries in that set of work papers thatj 

t 

bears upon the Barnes-Hind billings. 

A Yes, there are. 

Q What is the page that you are looking at? 

A Page 2618. 

Q Is that a page of some journal entries? 

A Yes, it is. 

q Does that reflect any irformation with respect 
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to Barnes-Kind? 

I 

A It does. 

Q What information does it reflect? 

A It reflects that41,867 of Barnes-Hind had been 
billed and 23,800 of Barnes-Hind had been billed. 

Q What is the date- of that schedule? 

A May 22, 1969. 

0 Do you feel that that information should somehow 

be reflected on Government Exhibit 65-5? 

A Well, the chart was prepared in the fashion that 
it was. As to being amended for theseBames-Hind billings, 
as I stated to you earlier, it is my recollection that these 
bills were reversed. 

I 

Q When was that? 

i 

A I would have to refer to my notes, sir. 

Q Wouldyou look at your notes so that we can clear 

I 

this up? 

A Surely. 

Q See whether or not they were reversed as of the 
date this chart speaks. 

A Journal entry 272 made in March of 1969 reverses 
the $41,000 that you have up there as being billed to 
Barnes-Hind. 
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Q How about the 23,800? 

A That appears to be another amount. 

Q It xs still there. These other two amounts, did 
you see any entry reversing those? 

A I am not aware of any, no, sir. 

Q Putting these numbers together, you put them 
together based on your analysis of the exhibits, workina 
to the best of your ability, is that right, sir? 

A That's a fair statement. 

Q You were putting together charts which you and 
Mr. Velie had discussed which you wanted to present to the 
jury to support some position of the Government in this 
lawsuit, is that right? 

A That's correct. 

MR. STILLMAN': I have nothing further, your Honor. 

Thank you. 

THE COURT: Do you have anythino, Mr. Martin. 

MR. MARTIN: I do, your Honor. 

CROSS EXAMINATION 
BY MR. MARTIN: 

0 Mr. Dingwall, does this chart which you prepared 
on the unbilled receivable status as of June 1968 receivables 
any place disclose that an amount equal to 10 per cent of 
the billed items has been excluded by you from that chart? 
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A I am afraid I don't follow the question. 

Q Very simply, you just told Mr. Stillman that 
there are $23,800 of Barnes-Hind commitments that was billed 
as reflected in Government's Exhibit 13. 

My question to you, sir, does your chart disclose 
that there was an additional amount in excess of 10 ner cent 
of the amount you have down here as billed that was in 
fact billed as reflected in Government's Exhibits to which 
your chart refers? 

A That appears to be the case. 

Q Indeed, there is another $15,000 that was billed 
that is not disclosed in your chart, isn't that correct? 

A Well, I think you have to bear in mind the way in! 
which the chart was prepared. 

Q Am I correct or not that your chart does not dis-! 
close an additional $15,000 that was billed? 

I 

A That's correct. 

MR. MARTIN: Can I have Government's Exhibit 5, 

please. 

Q This chart shows the earnings of National 
Student Marketing reported to its shareholders in this 
exhibit. Government's Exhibit a, is that correct? 

A That's correct. 

0 That was the 12-month neriod showing earnings of 
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$388,031, is that correct? 

A Correct. 

Q That was not the only renort that the shareholders 
of National Student Marketing received in 1968, was it? 

A Say that again. 

U That was not the only report as to earnings tha'- 
the National Student Marketing shareholders received in 1968, 

i 

was it? 

A I believe that there — 

q Let me make it easier for you. Didn't they receive 
a report of their earnings of their company for the nine- 

I 

months ended 5-31-68? 

A I know a flyer was prepared. 

Q It is in evidence, isn't it? 

A That's correct, it is in evidence. 

I 

q That report to the shareholders of National Student 

Marketing showed earnings of $288,000, isn't that correct? 

I 

A You would have to refresh my memory. 

Q Happy to do it. 

MR. MARTIN: 46A please. 

A The nine-months earnings as stated here in th* 

May 31, 1968 flyer is 288,390, 

q What is that flyer, as you call it, entitled? 

A Sir? 
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Q What was the figure? 

A 288,390. 

Q You call that a flyer. What is its title? 

A "Financial report nine-months 1967-68." 

Q So in the financial report that National Student 

Marketing issued for the period 5-31-68 they had reoorted 
earnings of $288,390? 

A That's correct. 

Q Would you agree that that is roughly three 

I 

quarters of the amount they reported for the full year? j 

A Roughly speakina, yes. 

I 

j 

Q Did you do any chart to show what oercentaae of I 
that income related from the inclusion in that renort of 
unbilled receivables on contracts in progress? 

A No, sir, I prepared no such chart. 

Q Isn't it a fact that more than half of those 
earnings, sir, came from unbilled receivables on contracts 
in progress, that 288,000 figure? 

A I really just don't know. 

Q Are you familiar with exhibits Cl, which was 
received, Defendant Natelli Exhibit Cl, during the cross 
examination of Mr. Kurek? 

A I have seen that document but I just don't recall 
the numbers on it, sir. 
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Q I show it to you and ask vov if that refreshes 
your recollection that over $145,000 as a profit reported 
to the shareholders before Peat, Marwick, Mitchell ever 
became associated with that company was proffered on unbilled 
receivables on contracts in progress? 

A You say profit? 

0 Is there an item of cost on there? 

I 


A The $149,000 is a gross revenue nunber. I don't 
know what the gross profit is on those billings — excuse me 
—on those unbilled accounts receivable. 

I 

Second of all, there is a tax amount one would h*»v-» 
to compute to determine what the effect on orofits would be, 
and I simply don't have those numbers in front of me. 
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Q Wasn't the amount of the unbilled receivables 
$260,000 and wasn't that Mr. Kurek's testimony? 

A I don’t recall Mr. Kurek's testimony that th»t 
was the amount of the unbilled receivables. 

Q Does that document reflect cost on those of 
$113,000? 

MR. VELIE: This is araumentative. If there's 
a document that's in evidence -- 

MR. MARTIN: We are supposed to have charts on 
documents in evidence. 

THE COURT: Let's go on tc something else. 

ft* 

MR. VELIE: May we have that remark stricken? 

THE COURT: The jury will disregard it. 

Anything else? 

MR. MARTIN: Yes, your Honor. 

Q This chart is Government's Exhibit 65-5, is that 
correct? 

A That's correct. 

Q That is based, is it not, in part on Government's 

Exhibit 15, which was Mr. Kurek's schedule, is that correct? 

A Yes, sir. 

Q That was a schedule that was discussed accordir.o 

to the testimony, at this finance committee meeting of 
June 9, 1969, is that correct? 
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2 

A That's correct. 


3 

Q Now, do you recall in the minutes of those finance 


4 

committee meetings which are in evidence, Mr. Randall stated 


5 

in that meeting: "Probably, we started out the year with 


6 

certain contract rules, verbal and written. All the written 


7 

agreements have been fulfilled and none have had to be 


8 

written off." 


9 

Do you recall that, sir? 


10 

A I do recall — I don't recall that being read in th 

e 

11 

record frankly. 


12 

MR. VELIE: Are you reading from something? 


13 

MR. MARTIN: A document in evidence. Government's 


14 

Exhibit 16. 


15 

There's no dispute that's in there, Mr. Velie? 


16 

Q Did you prepare any analysis of Exhibit 15y Mr. 


17 

Dingwall, to determine whether or not that statement was 


18 

true as to what the experience was with written contracts as 


19 

opposed to verbal contracts? 


20 

A What statements? I didn't get all of the state¬ 


21 

ment which you were reading. 


22 

Q "Ml the written agreements have been fulfilled 


23 

and none have had to be written off." 


?4 

A Okay. I'm with you. What's the question? 


25 

Q Did you prepare a chart that would show what the 
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relationship was of the written unbilled receivables that 
were on the books of National Student Marketing as of the 
date of this meeting, June 9, and whether anv of then had had 
to be written off and what percentage of them were billed? 

A That's precisely what Government's Exhibit 15 is, 


sir. 


Does that deal solely with the written contracts? 
Exhibit 15 or this contract? 

This chart? 

That chart deals with all contracts. 
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10 i 1 


Have you looked at Exhibit 15 to determine 


that that reflects whether any written contract making up | 
any of the unbilled receivables was indicated.on;that contract 

I 

as written off? 

A Here again Exhibit 15 clearly spells out whether 

or not a contract is written or if it is verbal. It also j 

states whether or not that amount was billed, written off ; 

or remains on the books untouched. 

q That is an exhibit which you examined careful*?, 

I 

| 

isn't it? i 

t 

A Absolutely. 

Q isn't it the fact, sir, that that exhibit shc-.r. ; 

that none Of the written commitments had been written off 

l 

as of that date, June 9, 1969? 

MR. VELIE: Why don't you show him the exhibit, j 

i 

(Pause.) 

MR. VELIE: Do you have a copy of Exhibit 15? ! 

A It shows quite the contrary, sir. , I 

Q What written commitment was written off accord nb 

to Government Exhibit 15? j 

A well, are your questions withrespect to the 

I 

J 

196 8 reported contracts? 

0 Let's limit ourselves to that now or the 19 - 

take them all, 1968 or 1969, written off as of June 9, 1969. 


JOUTHMN DUTP Ct CO'JK’ ** COUATMCt'iS 




1 

2 

3 

4 

5 

6 ! 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

i 

18 I 

i 

19 

20 
21 
22 

23 

24 

25 


1283 

gab-2 Dingwall-cross i 

A It appears as though you are correct. The 

# | 
amount is indicated on here as being contracts are not 

indicated as being written off. j 

t 

0 With the exception of the Pontiac commitment 
of approximately nine hundred seme odd thousand dollars, 
which is contained on that exhibit, isn't it a fact, sir, 
that the total of the written contracts comes to something 
in the neighborhood of $600,000? 


MR. VELIE: Are you looking at Page 7, Mr. Martilr' 


MR. MARTIN: I believe it appears on Page 7. 


Q Maybe I could help jOU. 


MR. VELIE: It is in evidence. 


A What is your question? 


0 That there were approximately 550,000 of writtsnj 
commitments reflected in that schedule, isn't that correct? 

| 

i 

A That appears to be the case. 

I 

Q Can you by running down the first three pages 


quickly or — 


MR. MARTIN: Mr.Velie, if I tell you I have 
done this, would you agree — i 

MR. VELIE: It is in evidence. Why don't you , 

i 

read it out loud. 

MR. MARTIN: — roughly half of those were billed 

» 

! 

as of June 9, 1969? 

t 

! 

I 

I 
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2 


(Pause.) 


3 

A 

What is your question? 

4 

Q 

Can you tell us by looking at Exhibit 15 of 

1 


5 

the $515,000 in written commitments, what is the amount of I 

6 

those commitments that had been billed as of June 9, 1969? 

i 


7 

A 

Your question, relates to the '68 or '69? 


1 

8 ! 

Q 

All of them. 


9 


MR. VELIE: This chart, however, relates to . 


10 

1968 contracts. | 

1 

11 


MR. MARTIN: I am asking him a question under 

i 

12 

a different set of circumstances. 

13 


MR. VELIE: Very well. 


14 


THE COURT: While you are figuring that up, Mr. 


15 

Dingwall, 

ladies and gentlemen, we will take the afternoon 

1 

1 

16 

recess at 

this point. 

1 

17 

I 

1 

(Recess.) 

I 

1 

18 



! 

1 

1 

1 

19 




20 




21 



1 

1 

22 


1 

1 

23 




24 
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I 


(In open court; jury present.) 

THE COURT: We have an unanswered question. 

BY MR. MARTIN: 

1 

Q Mr. Dingwall, have you been able to total up the! 
amount of the written commitments reflected in Government 

i 

Exhibit 15 which had been billed as of the June 9th meeting?i 

A Yes, I have. 

I 

Q What is that, sir? ! 

A That totals 339,747. j 

Q So that if we warn ted to prepare a chart of 

I 

simply the written commitments and what the history had 

i 

I 

with written commitments up to June 9, 1969, we would have i 

i 

1 

a chart, would we not, sir, that would indicate about rough. 1 .*/ 

I 

half a billion dollars, half residual, to use your term, 
and none written off, isn't that right? 

A Based on Government Exhibit 15 alone, that is I 

i 

the way your chart would look. 

| 

0 That is also excluding the Pontiac commitment, • 

i 

I 

isn't that right, because the Pontiac commitment is reflected 
on Government Exhibit 15 and I asked you to exclude that frojm 

I 

your calculation? 

A Well, I would have anyway. 

0 Is it fair to say, Mr. Dingwall, that Government 

Exhibit 65-8, thi3 chart, is not an exact duplicate of 
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I 

what appaars in the proxy statement? 1 

A If by that — what do you mean by that? ' 

Q I mean this is only a portion of the page in 
the proxy statement, isn't that right? 

MR. VELIE: That is not from the proxy statement 
at all. That is from the annual report. 

MR. MARTIN: I am sorry. 

Q This one that is from the proxy. J 

A It only portrays the 1968 numbers. 

Q And there was right next to this August 31, 

1968 column a column entitled "May 31, 1968 unaudited," inn'^ 
that correct? 

A That is correct. 

Q That had a figure in it for the amount of unbilled 
receivables on National Student Marketing's books as of May | 
31, 1968, isn't that correct? 

A That is correct. 

q That was a figure of $1,934,109, right? 

A You would have to give me the document. J 

Q I will give youthe document. I 

A That is correct. 

o Financial statements of any company, Mr. Dingwall, 

I 

have two parts, do they not, one — 

MR. VELIE: Excuse me. What page are you looking 

I 

I 
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0 Any set of financial statements of a company 
basically has two parts, does it not, one that is called * 
statement of earnings, sometimes referred to as a P 6 L, ?r>d i 
the other a balance sheet, Whe assets and liabilities 

of the company, is that right? 

A Well, it is fair to say that a set of financial 


statements includes those documents as well as others. 

Q In the financial statements for Auoust. 31, 196 R 


which are Government's Exhibit 5, the item of unbilled 
receivables and contracts in progress is disclosed in con- 

nection with the presentation of the balance sheet, is th*t j 

I 

not correct? 

A I am not sure I know what the question is. | 

l 

I 

Q In the August 31, 1968 financial statements — 

I 

A Yes, sir. 

q —the reader of those financial statements will 

find out about this unbilled receivable or contract in oroa- | 

! 

ress by looking at the balance sheet, as part of the balanra | 
sheet items. 

A Well, the asset amount and the liabllitv amount 

I 

is included in the balance sheet. ; 

Q On the P & L statement, the profit and loss stat*-| 
ment of earninos, there is no breaking out o* the unbilled j 
receivables, there are only cross figures for sales of ser**ic«- 
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and sales of product, isn’t that correct? 

A My answer related net onlv to the accrual of the 
asset, the sales, my answer also related to the accrual 
of the costs, the liability. The consolidated statement of 
earnings contains an amount for net sales of services, an 
amount which represents the cost of sales of services. 

Q But insofar as the readcfof those financial state¬ 
ments would get information that part of the sales reflected 
there are based on percentage of comoletion accountincr on 
unbilled receivables, that all comes out in the balance 
sheet, isn't that correct? Although the finures ar® 
included in a cross sales figure, th® only time you get to 
talk about unbilled receivables and contracts in nrccress .is 
on the balance sheet? 

A Well, forgi.veme, but thev are one and the s*n«. 

I don't know the point you are drivinq at, sir. 


i 

I 

I 


I 

♦ 


I 

I 

I 

! 

i 

i 

t 


I 


I 


U Simply, I am talking about where is it disclosed ' 

I 

i 

in the '68 financial statements that there is this use of 
percentage of completiona accounting, the us® of this ass®: 
unbilled receivable? Is it in the P h statement or the 
balance sheet? The disclosure is all I am talking ybout, 

i 

sir. I 

A If you are asking the mst.ter of disclosure, thes® ! 

I 

I 

numbers appear in tha balance sheet and they are r^f^rred o | 


southern oistr.ct court reporters, u s courthousf 
eolev v.vjA»r ►ur** • 






Dinowall - cross 


1290 


in note 3, there is no way you can look at the balance 
sheet and determine the method of accounting that is beino 

used. It refers you to rote 3. 

Note 3 discusses what contract ir progress account 
ing is about and that is where the reader would look to see 

how these financial statements are prepared. 

q He would find unbilled receivables in the balance 
sheet and he would find that note as a note to the balance 

sheet, isn't that correct? 

A That's the way that it's been prepared here. 
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Q We have heard testimony th?t that 1968 financial 
statement was given to people, Mr. Frommer, T believe so 
testified, and you were here when he testified, weren't 
you? 

A I was here when Mr. Frommer testified. 

Q Looking at thenroxy statement, do you have that 
in front of you. Exhibit 25? 

A I have it in front of me. 

0 Where in the proxy statement is the iter unbil 
^receiable treated? Is it set forth on the balance sheet, 
am I net correct? 

I 

A It is 3et forth as a number in ths balance sh-»v’-. 

0 And tha profit and loss statement which tooearr lt; 


' r * i 


Exhibit 25 simply talks in terms of net sales, services ar. 


A ' 

I 


sales of product, isn't that correct? 

A Those two items are set forth there, yes. 

Q And there is no breakdown of the sales i^to sain 1 

i 

on completed contracts or sales on percentage of comoletior, 
isn't that correct? I'm talkinc simply about how it is 
broken out on the profit and loss statement. 

A Okay, then my answer would be yes. 

I 

Q And in the proxy if you were ocirg to look for 
unbilled receivables, you would find them also on the belcnc^ 

I 

sheet the same place you found them in the '6*: reoo^t, isn't 

, I 

j 
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that correct? 

A They are included in the balance sheet. 

Q This chart that you have prepared shows, does it 
not, that somebody who had Exhibit 5 and locked there at 
urbiliea receivables would see that the original report 
reported $1,763,992 as unbilled receivables for the period 

i 

» 

ending August 31, 1968? 

A Correct. 

0 If he also had the proxy he would see that in the 

I 

proxy for that same period, August 31, 1968, the unbilled 
receivables being reported at the time the proxy we3 printed j 
had been written down to $1,015,230? isn't --hat correct? j 

A Well, you say written down. There is a new 
amount that appears there. I don't know what you conclude, i 

Q It would reflect, would it not, sir, that what 
you are reporting for August 31, 1968 in the proxy Is 700 
some odd thousand dollars less than you had originally 
reported for that category, isn't that correct? 

A That's correct. The amounts are changed. 

q And it wouldn't reduce that figure, as Mr. Veli« 
mistakenly thought the other day, simply that those receivnbl'. 
had been billed or collected because you err reflecting the 
condition at the end of a period, is that correct? 

A The amount JL^shown in the baler rr sheet repre^nVi 

i 

SOUTHERN OISTR-CT COURT RCRORTCRI U .1. COURTHOl'E 












gawe 


Dingwall - cross 


1293 


the amounts of the unbilled accounts receivable at the 
pent in time that is reported. 

0 We are reporting -- 

MK. VELIE: Excuse me, Mr. Martin, the vitness 
has not finished his answer. 

MR. MARTIN: I thought he was. 

A I am afraid that really is my answer. It shown 
the amounts of the unbilled receivables as of August 31, 
1968. 

Q So a reader of the documents would know tha*- ir. 
November when the original report was prepared •♦■hey had 
shown unbilled receivables as of 8-31-1968 of a million, 
seven come odd and when they were showina the balance sh?*-*- 
for the same period in August 1969 they were showir.o only 
roughly one million, isn't that correct? 

MR. VELIE: I object to what some reader woul^ 
know. There's obviously no disclosure. We can't trll wh*t 
reader would know. 

THE COURT: I would think that the ooint is well 
taken as to form. I don't see how we can ask Mr. Dinow'l’ 
to spefk for any reade’-. I don't know that that's quit® 
appropriate. 

0 Roth balance sheets sneak of the nan® day, is 
that correct? 
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A They do. 

i 

Q You have told us that you have been able by aoino 
back to the work papers, to check and determine that the 

i 

difference in these two numbers results from the write 
off of four different contracts, isn't that correct? 

A That is correct. 

i 

Q And those were the four Michaels contracts? 

A I believe that's correct, too, yes. 

I 

0 And you know there's been testimony that there are] - 

| 

I 

you reviewed three separate entries in Government's Exhibit i 
13 which resulted in those changes, isn't that correct? 

i 

A That’s correct. | 

Q And in one of those was an entrv Listerine con- 

. i 

tract, which was made on the line that followed an entrv to 
retained earnings, isn't that correct? 

I 

A Well -- 

Q Do you have the document in front of yen? 

A The entry writing off the Listerine contract is 

i 

entry 5. It appears on page 2532. There is no entrv of 
retained earninns at all. 


i 

I 

l 
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0 What is the entry on that? 

A Well, there is a debit to accrued cost- a debit 

to revenue, a credit to cost of sales and a credit to unbilled 

i 

rece ivables. 

Q A debit to revenue, is that correct? 

I 

A That's correct. ! 

Q That is to reduce revenue for the particular 

I 

period, is that right? 

A In the amount of $70,200. 

I 

Q The other two entries that you referred to derl 
with theother contracts, is that correct? 

I 

A Yes,that is correct. 


Q Despite the difference in those three entries, 
is it also correct that all of those ultimately got treated 
the same way when it came to preparing the balance sheet 
for the period ending August 31, 1963? 

A They were all subtracted from the balance sheet. 

Q They were all subtracted from unbilled receiv- 

*. 

ables? 


A 

Q 

also,sir, 
A 
Q 


That is correct. 

And they were all subtracted, were they not, 
from the accrued cost? 

Yes,that's correct. 

Is it a fact, ar, that if you lock at the profit 


i 
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that 74 8,000-some odd was also subtracted from the sales 
figure that appeared in sales as of August 31, 1968? 

A $748,000 was subtracted from August of '68 sales. 
Q And the accrued cost was subtracted from cost of 
sales, isn't that correct? 

A That is also correct. 

Q And there is an item here in the entries that 
you have referred to for deferred taxes, isn't that correct?' 

I 

A Yes, that is correct. I 

i 

0 And that item also appears on the profit and 

j 

loss statement, does it not, sir, the 188,750? 

A Yes, it does. 

I 

Q As a reduction of a deferred tax provision as .j 

I 

a result of a net operating loss carried forward, is that t 

i 

correct? 

A Tha*- is the description. 

q So the results of the entries that were made 
were to reduce sales by 750,000 roughly, is that correct? 

A Yes. 

Q To reduce accruedcost by roughly $540,000? 


A Yes. 

q The effect of that is to reduce revenue by 
approximately $210,000, isn't that correct? 
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A 

Q 

A 

0 


Dingwall-cross 

I 

Yes, sir. 

i 

That is the reduction side? 

j 

That is correct. 

Then there is an entry here which decrees an 

. i 

expense item, that is taxes, so it increases revenue by 

$ 188,750, isn't that correct? j 

A That's correct. 

i 

Q So that the net effect of all of these changes | 

made to the August 31, 1968 statement was tc reduce the 

profit by $21,000, is that correct? 

^ That is the dollar amount of the change. 

Q And that is all reflected in the numbers that 

are published for the consolidated statement of earnings 

I 

for the year ended August 31, 196 8, in the proxy statement, i 

isn't that correct? i 

i 

i 

MR. VELIE: I object to the form of the question, 
reflected in the numbers. There is no disclosure here — 

THE COURT: There are several ways in which the 
question is too broad and too questionable. I don't 
understand what you mean by the numbers. 

The report is full of numbers. 

I 

Reshape it. 

0 They are all reflected on the statement of earnin' 
for the period ended August 31, 1963? 
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1 

A All those changes are made to the August 31, 

i 

1968 statement of earnings, that is correct. ) 

i 

Q And then the sales that you referred to as having 
been written off in Government Exhibit 13, they reduced, 
did they not, sir, the nine-month sales also reported in 
the proxy? 

I 

( 

A Say that again, sir. 

I 

Q The sales that you said you found written off 

I 

in the Peat, Marwick work papers as to current sales, 
those served to reduce the sales that were actually 

« 

reported in the proxy for the period ending May 3, 1969, *.trn' 
that correct? 

i 

A The other amounts that I found, yes. 

Q So there was a reduction of sales for the period 

i 

l 

May 31, 1969, correct? 

| 

A As the result of those writeoffs. 

Q And that reduced the revenue? 

A That is correct. 

i 

Q And there was some accrued costs with those also? 
A Agreed. 

THE COURT: Anything else? 

MR. MARTIN: Not too much further, your Honor. J 
There is just one other area that I wanted to go into. 
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Q Out of one footnote you made several charts. 

I would like to talk to you about this one here, this not 
disclosed entry. 


This was all one footnote, right, sir, you have 
broken it up here? 

A That's correct. 

THE COURT:So the record is clear, you are 


I 

I 


referring to — 


MR. VELIE: 11 and 12, your Honor. 

THE COURT: 11 and 12 of the GX65 series. 

I 

C Is that correct? j 

A That's correct. 

I 

I 

Q What this footnote had in it was net sales, then 

I 

originally reported, then pooled companies reported retro¬ 
actively, then per statement of earnings, and that dealt 

• 

not only with 1968 but with 1966 and 1967, isn’t that 

I 

correct? 


MR. VELIE: Objection to the form. \ 

i 

0 Did not that footnote refer to 1966 and 1967 
as well as 1968? 

A You are talking about the final footnote in the j 

I 

final proxy statement? It does contain the year '66, 

•67, '68. 

I 

0 That is a footnote, is it not, sir, that is 
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designed to give the reader of the proxy statement some 
idea of the trend of earnings of the company over a period of 
its history, isn't that correct? j 

i 

MR. VELIE: I object to asking a question in j 

that form of this witness. He didn't write that footnote. 

THE COURT: I know, but this is a common garden 
variety-type of thing in that sense that he is asking. 

Do you really mean over its entire history? 

MR. MARTIN: No, not for the entire history, but| 
for a period of years. 

THE COURT: All right. Do you get th9 drift of 
his question? 


THE WITNESS: I get the drift of his question, I 

1 

I 

but if I wanted to get a feeling for how this company was | 
doing, I would not look at a footnote. I would look at | 


the income statement. 

0 You would look at the incoma statement? 

MR. MARTIN: Thank you very much. No further 


questions. 

THE COURT: Mr.Velie, do you have any redirect? 


MR. VELIE: Yes, your Honor. | 

I 

I 

REDIRECT EXAMINATION 


BY MR. VELIE: 

o The income statement does not disclose anywhere, 
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does it, how the company did in 1968, is that correct? 

A I am sorry, I don't understand your question. 

0 The income statement itself is consolidated, 

so that it doesn't show you what the company actually did 
last year, in 1968, does it? 

MR. MARTIN: Objection,your Honor. 

THE COURT: The income statement itself — 

Q The income statement by itself, without the fret 
note, is a consolidated income statement, isn't it? 

A Yes. 

MR. MARTIN: You only have one company, your 

Honor. 

THE COURT: Just a moment. Are we talking 
now about the proxy statement? 

MR. VELIE: Yes. 

THE COURT: Help Mr. Dingwall cut a little bit. 

What are you dealing with? 

Q The income statement in the proxy statement, Mr. 
Dingwall, that is a consolidated statement and it shows 
the company the way it would have looked if certain addi¬ 
tions had been made retroactively, is that correct? 

A That is correct. 

MR. MARTIN: Objection. 

A We call — 

I 

I 
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THE COURT: Go ahead. * 

A We call that a pro forma statement. j 

t 

0 So that if you actually wanted to have a look 
at that proxy statement and see did the company make money 
last year, one of the things you would have to do would be 
to look at this particular footnote and take out the 
pooled companies and see what last year was like, isn't that! 
correct? 

! 

i 

MR. MARTIN: Objection, your Honor. 

I 

MR. VELIE: It is directly relevant to what 


you asked. 


THE COURT: Perhaps so, but I think tha objection 


is well-taken because you are putting words in the witness' j 
mouth and Ian Dingwall does not need that from any of us I j 
don't think. You ask him what you want to know and he 
will tell you. 

Q This footnote says, doesn't it, net sales and 

I 

earnings as originally reported to stockholders in the annua[) 

i 

reports for the year 1967, 1968 and original prospectus 

for the year 1966 and the amounts as shown in the statementsj 

I 

in this proxy statement are reconciled as follows. 

A That is a correct reading. 

Q What does reconciled mean? 

MR. MARTIN: Objection. 
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I 


MR. MARTIN: Objection. 

THE COURT: look, Mr.Velie, I don't think we I 

( 

have to put upon Mr. Dingwall to give us translations of j 
these words. You must have something else in mind. ! 

Q With respect to the very question and answer 

i 

Mr. Martin asked you about where you would look as to the 
company's performance if you wanted to find out how it did j 

last year historically, would you look in this footnote? ' 

i 

MR. MARTIN: Objection. 

I 

THE COURT: I think he has already answered 

it once for Mr. Martin, but I will allow it again. 

A V7ell, in order for a reader to be informed about! 
a financial statement in the company's history obviously 
they would read the whole document, not just the ircorce 
statement, the footnotes that relate thereto. j 

These notes are flagged in the earnings 
statement and really as far as I am concerned are just the j 
same — they are a part of the income statement. j 

I 

Q Mr. Martin was asking you a lot of question i 
about the fact that certain numbers have been reduced, 

. u I 

switched around, or whatever, in the proxy statement from 

• 

the way that they were previously reported. j 

MR. MARTIN: Objection to the form of the questiojr. 

I 

I 

• I 
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i 

THE COURT: Yes. I don't really think you 1 
have to wind up. Just deliver. 

Q I show you Chart No. 8. There has been, has 
there not, changes in the numbers reflected in the proxy 
statement from the way it was originally, is that correct? 

A That's correct. 

Q Is that what you call a prior period adjustment?' 

A That has the smacking.? of a prior period adjust-j 

ment. j 


Q That is what it is, isn't it? 

I 

A Well, that is the kind of thing that one would , 

j 

i 

do,yes. You would make a subtraction of the balance 

i 

sheet, but it doesn't stop there. ! 

I 

Q My question to you is, first of all, if you had t 

I 

all of these exhibits and work papers we have been looking j 
at for two weeks you could figure out what happened to 

I 

the $748,000 of the shareholders' assets, couldn't you? > 

i 

i 

A You could and I did. i 

I 

0 You could and you did. In fact you spent several 


weeks working on this, didn't you? 

A Months. 

Q Can the reader of the proxy statement himself 
from what is in that proxy statement texx what happened to 
three-quarters of a million dollars of the shareholders' 


j 

I 

I 

i 

I 


I 
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assets? 

A There is absolutely no way. 

0 You started to say that reducing the numbers - 
MR.MARTIN: I am going to object to the form 

of the question already, your Honor. 

THE COURT: I don't even hear. I heard "You 

started." 

MR. VELIE: I got cut off. 

THE COURT: I thinh. we have to let hirr. go a 1 

further, if you don’t mind, Mr. Martin. 
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Q Mr. Dingwall, you were tellino us that changes 
in last year's number* are a portion of a prior period 
restatement, isn’t that correct? 

A That's correct. 

Q In fact, there are very strick requirements in 
the account provisions as to how to carry out a proper prior 
period adjustment, aren't there? 

A Yes, indeed. 

MR. MARTIN: Objection. 

Q They are found, are they not — 

MR. MARTIN: Objection, your Honor. 

THE COURT: I will allow that. 

Q They are found, are thev not, in accountino 
principles number 9, aren't they? 

A They are indeed. 

U They are binding on accountants, are they not? 

A Absolutely. 

Q They define what is generally accented account!"g 
principles, is that correct? 

A They do. 

0 Are you permitted to make a prior oeriod adjust¬ 
ment without disclosing the fact that you have done that? 

\ 

A Indeed not. x 

Q It says right in a PBN 9 that you must disclose 
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A Y<68, it does. j 

I 

Q Let me ask you somethino else about AP3 no. 9. 

You have seen in chart number 12 that x. $210,000 q.voss nrori^j 
write off has been netted or added together with a 
.‘,<188,750 tax credit from en ooeratino loss carry forward. 

The net is a minus $21,000 number. 

I 

My first question to you, sir, is is it rot reoVre* 


by APB No. 9 that you disclose each and evnrv component c:. 

I 

i 

a prior period adjustment such as this and that you are nr 4 -. ! 

i 

permitted to net them privately in your accountina o.ffics 


and not disclose whatvou have done? 


A APB No, 9 is quite clear. It says when vou make a 
prior period adjustment you state tho effect of that prior 

• 

period adjustment on the components of the eerninos statement 

l 

as well as other places. It also says that one doe', not i t 


extraordinary items. 


0 The 188,750, that is an sxtraordimary item, 
isn't it? 


A Yes, it is. 


Q Would you say then that this procedure of nettinj 

I 

together is not in conformity with annerally accepted acco”nt|-- 

i 

ing principles? 


A I would indeed say that. 
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2 

I 

Q Would you say then that the non-disclosure of 


3 

$1 million of 1968 contracts written off, of which three 


4 

quarters of a million dollars is the prior period adjustment. 


5 

non-disclosure of that is not in conformity with generally 


1 

6 ! 

accepted accounting principles? 


7 

A I would indeed. 


8 

Q You would? 


9 

A Specifically, the standards of reporting. 


10 

Q You remember when Mr. Stillman was askina you 

11 

12 

questions about chart number 5 he had a box up here and 
l 

it Barnes-Hind, there was a number of 23, 800, a numbe 1 ' 


13 

of 51,000 some odd, which Mr. Stillman was asking you 


14 

whether or not those were in fact billed. 


15 

He also had a number up here in a box that 


16 

said Listerine in the amount of 11,700 and a box over here 


17 

that said DuPont in the amount of 4,666. 


18 

First of all, the $41,000 turned out not to have 


19 

been after all, is that correct, so that got stricken out. 

I 

I 

1 

20 

A There were entries made to bill that and those 

I 

21 

entries were reversed. 


22 

Q So that it wasn't really billed after all acccrcii 

C 

23 

to the company's books? 


24 

A According to the company's books. 


25 

0 This Listerine contract, do you know if that wrr. 

• 


SOUTHERN OISTR.CT COURT REPORTERS. U.S. COURTHOUSE 
fOLEV SQUARE. HER YORK y CO T-«S«0 

I 






14 ! 


Dinawall - 




1309 


a 1968 contract, spoken about by this chart, or whether it 

was a 1969 contract booked in November, in the first ! 

I 

of 1969, and therefore has no place in this chart? 

A That Listerine contract is a '69 contract. ! 

i 

Q So you don’t have to record that on the 1968 
chart either? i 

I 

A No, you don't. 

U DuPont in the amount o* 4,666, that is a 1969 

contract also, isn't it, if you know? ' 

j 

A I don't really know, sir. 

Q Why don't you just take a look at this yourseli arjd 

I 

see if on the bottom there of the first page you can find 

I 

an entrv there indicating the DuPont item there as '59 or ' 3 ,j 

*i 

A I believe that 4,666 had number correspondence to ! 
a '69 contract that was recorded after August '68. 

Q So Mr. Kurek, who prepared Government's Exhibit 
15, erred, did he not, in reportino to Mr. Natelli in 

t 

Government's Exhibit 15 by the amount of about $24,000, is 
that correct? 

| 

MR.MVRTIN: Object to the characterization, your 
honor. There is no evidence other than that that schf.dulp 
was at the meeting. 

THE COURT: Yes. 

I 

i 

MR. \CLIE: Mr. Kurek said he prepared it. 
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fe 


made a ch*rt showing the written contracts apart from PonMacj 
reported in Exhibit 15. That was about $300,000, wasn't it. j 
worth of those contracts? Am I right, do ycu recall? 1 

A I don't know if you are '-alkino about -- 

U Is it fair to say it is about $337,000 the con*:rac!‘ 
reported in Exhibit 15 were written? 

A No, I don’t think that's a truthful statement. 

i 

MR. MARTIN: I am sorry, that's the amount the'- \ 
was billed on the written contracts. 

i 

0 What is the amount of the written ones. 

A The schedule indicates approximately $550,000. j 
THE COURT: Again, do you mind starting over 
again so we can rid ourselves of this confusion. 

I 

Q We would have a chart that shows $550,000 — i hav” 
that about to scale, don't I — about a third of the tote’ , 
being written, and of the third of the total tha* is written j 
more than half, or $337,000 has been billed, is that correct?j 
That’s what you and Mr. Martin ware talking about? 

a Weil, be mindful of this: The S550,000 relates j 
to *68 as well as '69 contracts. I 

0 I see. These aren't even all 68's and therefor* 
it is not comparable to this? 

A No. 

I 

I 

0 How much of the 550,000 are 68's, if you know^ 
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2 

A I don't know at this point. 

3 

q It is less than that then, is that the idea? 

4 

A sir. i 

5 

Q So itwould be a much smaller kind of a chart? 

6 

A Right. 

7 

THE COURT: Anything else? 

8 

MR. VELIE: Yes, your Honor. 

9 

THEG3URT: Mr. Velie, if this is croing to take *r 

10 

i 

bit, I have some other cases waiting. 

11 

MR. VELIE: Your Honor, it will only take a minut«j 

1 

12 

or two, I believe. 

13 

THE COURT: All right. 

14 

i 

MR. MARTIN: We will have some more. Judge. ' 

15 

^E COURT: Yes, I appreciate that. Let's go. 

i 

16 


17 


18 

1 

19 


20 


21 


22 


23 


24 


25 
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0 Thie is chart number 10 also in evidence as 17B. 
Mr. Dingwall, is it within aenerally accepted accounting 
principles or is it not within generally accepted accountino 
principles to subtract one company's losses from other com¬ 


panies? 


THEQ3URT: Wait a minute. The defense hasn't 


objacted. I don't recall them getting into this on cross. 

MR. VELIE: '/our Honor, I direct the witness' 
attention and the Court's attention to the question which 
indicated that the number for the statement of earnings 

appeared to be a proper arithmetic total of certain numbers 
here? 


THE COURT: Yes. 

Q My question now is, is it proper to take the 




company's losses and subtract them from companies that 
it didn't even own when it sustained those losses? 


tion. 


MR. STILLMAN: I object to the form of the ques¬ 


You can't do that. 

THE COURT: Just, a moment. 

Are you referring to the pooled companies businesi 
MR. VELIE: I'm asking whether it is aopropriate ■ 
THE COURT: No. You understand my question. 


don't you? 
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MR. VELIE: Yes, your Honor. I'm referring both 
to the pooled companies and to National Student Marketing. 

THE COURT.' Why don't you just put it that way 
because we are just — I don't understand you from your own 
point of view. 

We are dealino with an exhibit that the jury has 
seen several times, the Judge has seen several times. 

From your own adversarial point of view, let's deal with 
what we are dealing with there in the way of entries. 
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Q You have testified to your calculations, 

three-quarters of a million dollars of NationalStudent 
Marketing's losses were subtracted from the pooled companies 
line? 

A That is correct. 

Q My question is, from an accounting point of view 
is that proper or improper? 

A It is improper. 

MR. VELIE: Nothing further. 


Honor. 


MR. STILLMAN: I am going to be a bit, your 


THE COURT: If you are going to be a while, I 


think we better wait until tomorrow. 


Ladies and gentlemen, as you know tomorrow is 


Election Day. 


If you will return at 11:00 o'clock, I 


hope that we will be able to proceed with dispatch then. 

The Government, I believe, will concede that 
this is their last witness, isn't that so? 


Honor. 


MR. VELIE: This is our last witness, yes, your 


THE COURT: Fine. So that you can get an idea 


that we didn't quite make our estimate of last Friday, 
but we are close. 


Also once again let me remind you of two things. 
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First of all, though the Government is close 


to concluding, that doesn't necessarily mean that the case 
is over yet. We may hear more. 

Second of all, I want to repeat my warning posed 
to all of you a number of times, and that is if you should 
see anything in a newspaper or hear of anything on the radi 
or TV about this case, please ignore it if you can. 

All right, see you tomorrow at 11:00 o'clock. 

(Jury absent.) 

THE COURT: Gentlemen, I would like to see you 
tomorrow morning at 10:30 here in court to take up certain 
legal matters which I don't think I need to expatiate on. 

MR. MARTIN: Fine, your Honor. 

(Adjourned to Tuesday, November 5, 1974, 
at 10:30 A.M.) 
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74 Cr. 43 


November 5, 1974 
10:30 a.m. 

(In open court, jurv absent.) 

THE COURT: Good morning. 

Mr. Martin, Mr. Stillman, and Mr. Velie, I of 
course obviously had in mind, thouqh we haven't quite 
finished, there's a round of recross apoarently of Mr. Ding¬ 
wall — we ought to get out of the way the motions at the en< 
of the Government's case. 

Mr. Martin, I have read your brief for which I 

thank you. Do you want to place on the record your position 
succinctly? 

MR. MARTIN: I will, your Honor. 

Your Honor, at this time the defendant Natelli 
moves to dismiss count 2, the only count of this indictment 
in which he is named, on the ground that the Government has 
not established a case sufficient to oo to the jury. 

It seems to me, your Honor, the first thing is, 

, toVece. t* A o ujrtM 

whis is a case of fraud wh4 e h te n n e thiw e wee niirduifiq . There 

is no evidence in this record that would allow a jury to con¬ 
clude beyond a reasonable doubt that Mr. Natelli consciouslyj 
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performed an act that he knew to be wrong at the time. Indeed, 
the only evidence that deals with his state of mind are two 
incidents that occurred in October, one in which he suooested 
this matter be brought to the SEC at the time the comfort 
letter was issued, and second, when he — 

THE COURT: Wait a minute. You rely on that. That's 
only in the record eliotically at best. 

Let me say, though, there is other evidence 
perhaps even better than that pointing in favor of Natelli, 
the*-« is certainly ample evidence from which a reasonable 
jury could infer that there was a scheme to defraud, as 

alleged in count 2, and that Natelli was a knowing and pur¬ 
poseful member thereof. 

I speak mainly to the documents which he partici¬ 
pated in without more. 

I'm not saying that that's necessarily what the 
fact finder will determine, but that's not my job at this 
point. My job is assessing the evidence. 

I think there's documentary evidence from which a 
reasonable jury could infer an intention by him to partici¬ 
pate in a fraud substantially as alleged in count two. 

If I were the fact finder, you might convince me 
that isn't so as a matter beyond a reasonable doubt, but, 
again, the test is somewhat different at this stage. 
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MR.MVRTIN: Without belaboring the point, I do 
want the record to be clear that I feel that the Government 
has not established. A, that he had knowledge, B, that the 
items allegedly not disclosed in paragraph 3 are material 
under this Court's decision in the Bar Chris case, which I 
have referred to in my memorandum. 

THE COURT: I again think that a reasonable jury 
could determine that this was material. I consider that a 
jury issue. 

MR. MARTIN: Also, your Honor, I don't think 
there is any proof here that the Eastern contract, for 
example, was not what it purported to be. There's been no 
proof offered by the Government that that was anything other 
than a commitment signed by an authorized representative of 
Eastern Airlines. 

THE COURT: I think the Government has amnle evi¬ 
dence in which to argue to the jury that in the most hectic 
hours at Pandick Press, by that time Natelli and Scansaroli 
should have known full well, that a sudden substitution of 
this kind was suspect on its face. 

Again, the factfinder might determine differently, 
but there's evidence, even though I cut down on the Govern¬ 
ment here, as Mr. Velie will, I'm sure, confide in you any 
time you let him — I still think dispite his feelings on 
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the matter, there is evidence which he or whoever is going 

to argue to this jury can say that Natelli should have kr.cvn 1 

l 

by that time if he knew anything in this world that th» 
Eastern deal was a dubious proposition at best. 

Mk. MARTIN: I submit, your Honor, there is also 
evidence that after that letter was presented, the program 
was reviewed, the time sheets of the account executive were 
also reviewed -- these are all documents right from the Peat, 
Marwick work papers — that showed an effort was made to 
determine whether that was a commitment that could be brought. 

THE COURT: The Government can argue those were 
just after the fact, at a time when it was to the interest 
of the defendants to do a little coverincr up. 

Again, I'm not saying this is so. I'm just saying 
there's evidence from which the Government could so argue, 
which I believe is sufficient. I sores with you, the test 
is laid down very succinctly in that quotation from U. S. 
Against Simon. I just think there's sufficient. 

Exception to your client, Anthony Natelli. 

MR. MARTIN: I also your Honor, would move to 
strike the alleoations of paragraph 4 on the ground that 
that — 

THE COURT: Paragraph 4, you are talking about 


25 


count 2? 






1 


gave 


1322 


MR. MARTIN: Y«s, which is basically, as I read it, 
the Eastern Airlines allegation as well as the allegation 
with regard to the Oberlander work papers, there being no 
evidence that the Oberlander work papers, the decision on 
that was anything wrong; Mr. Kurek testifyina it was a 
decision that he and Scansaroli made in what he considered to 
be an honest effort to arrive at a resolution, a proper 
resolution of the problem. 

THE COURT: The whole ooint is, the Government wants 
to argue, and I think they can fairly from evidence in the 
case, that this was less than an honest effort and that Kurek 
and Scansaroli well knew by that time it was less than an 
honest effort. 

Again, I understand you, but I don't think the 
Judge should dismiss when there is evidence which could con¬ 
vince a reasonable jury to the contrary of what you are saying. 

MR. MARTIN: Your Honor, I have other motions 
that I would like to make. Would you rather hear from Mr. 
Stillman — 

THE COURT: No, let's hear all yours. 

MR. MARTIN: Your Honor, at this point I would like 
to renew a motion which your Honor gave me the right to 
renew at pre-trial, and that is the motion to have produced 
the grand jury testimony of defense witnesses who have — 
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people who have indicated they will be defense witnesses, 
who indicated that they had no objection to havinq that 
material made available. 


You may recall, your Honor, this was made at pre¬ 


trial. 


THE COURT: I know. You haven't enlightened me 
at all. I don't knew of any such witnesses to this day. 

MR. MARTIN: We filed with the original motion 
affidavits from a Mr. Colog^na^and Mr. Otkiss saying that the\ 
intended to be defense witnesses. We also filed affidavits 
from Mr. Johnston and Mr. Oberlander who were Government 
witnesses. As to them the issue: is moot. 

THE COURT: The issue may still be moot as to the 
other two. If they appear, that's something else again. I 
haven't seen them yet. I don't understand how any Court 
could rationally pass on this motion at this time. 
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MR. MARTIN: Your Honor, I represent to the 

Court as an officer of the Court that we intend to call 
these two people and they will appear. 


THE COURT: At that time we will cope with the 
problem, not now. I am concerned with the Goverment's case, 
not with whatever is going to happen later. 

MR. MARTIN: If I can just make myself clear on 
that, your Honor. 

The purpose of that was to allow these people 
the opportunity , which Government witnesses have, to review 
their testimony. 

THE COURT: Fine. The day when they appear here 
we will treat that. I have enough trouble dealing with what 
is already before us without anticipating the future of 
the Western world. Indeed, in a more limited scope, the 
future of this case. I don't know what it going to happen. 
I refuse to be booby-trapped into assuming anything at this 
point. 


I know your intentions are good. I don't mean 
to the contrary. 

I see no plausibility in an already overly-wretched 
system to get that kind of anticipatory ruling before a 
Court. I don't want to do that. 

MR. MARTIN: I was trying to avoid the time 
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problems that would be created at that time. 

THE COURT: One thing at a time, 
finished the Government's case quite yet. 

Let's go on. What else? 

MR. MARTIN: At this time, your Honor, I would 
ask theCourt to call upon the Government to tell the defense 
whether there is any material that should be turned over to 
us at this point under Brady versus Maryland. 

THE COURT: I assume Mr.Velie and his associates 

know the rule of Brady. I gather that if he knew of anything 
he would have turned it ovsr by now. 

MR. VELIE: Yes. Mr.Stillman can attest to the 
fact that I have prior to the trial mailed him a letter 
with • statement in it which tended to establish one theory 
of innocence for Mr.Scansaroli which apparently has not 
surfaced so far at the trial. 

THE COURT: All right. 

MR. VELIE: If I know of anything, I have already 
turned it over one way or another. I don't know of anythinj 
further. 

THE COURT: All right. 

MR. MARTIN: Your Honor, at this time I would 

move for the right to inspect the grand jury testimony 
and any statements of witnesses that the Government has 
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interviewed on the ground that we are aware of at least 
one incident which fortuitously came to our attention, 
which exculpatory material was not brought to our attention. 

THE COURT: Let me see if I understand this. 

You want to examine the grand jury minutes of whom? 

MR.MARTIN: Of all of the witnesses that have 

appeared — 

THE COURT: Appeared before the grand jury? 

MR. MARTIN: That is correct. 

THE COURT: But did not testify as Government 

witnesses? 

MR. MARTIN: That is correct. 

THE COURT: That motion is denied. 

MR. MARTIN: May I state for the record the 
reason for that, your Honor? Unfortunately I worked for 
the Government when Indiviglio was decided. I have been 
very leary of not stating my record fully. 

Y our Honor, the basis of this motion is as fol¬ 
lows: A witness who we will call for the defense came to 

our attention totally fortuitously. This witness had 
real evidence. It was available. He had spoken to the 
Government. They took not steps to advise us of this 
information. 

It seems to mo, your Honor, that we should have 
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and would ba happy to have a hearing on this, proof that the' 

Government consciously or unconsciously is not providing 

the type of information that we are entitled to under Brady 
vs. Maryland. 

THE COURT: i am sorry. i have ample reason 
to doubt that. It has been seldom that I can think of a 
case in which more information had been available to 
the defense than there is in this one. You have had avail¬ 
able, everybody has, the entire file of this situation. 

There is absolutely no doubt of that. 

I 

The room shows it. The trial record so far if 
read intelligently by knowledgeable people shows that. I 
Tust don't understand why you could come in here and make 
an accusation of that kind. I 4ontthink that sounds fair, 
reasonable or proper. 

Who is this unnamed individual? 

MR. MARTIN: A man by the name of Arnold Berman. 

THE COURT: ArnoldBerman? 

MR. MARTIN: Arnold Berman was an accountant for ■ 
who did work for New England Travel. He will testify, your 
Honor,that in the course — in January or February of 1969 
as New England Travel was being acquired by National Student 
Marketing, he had occasion to discuss with Mr. Natelli the 
question of what this unbilled receivable item was and what 
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it all related to. 

Mr. Natelli invited him to the Washington 
office of Peat, Marwick & Mitchell, at which time Mr. 

Natelli introduced him to Mr.Stfansaroli and told Mr. 
Scansaroli to make the work papers on that audit of August 
31, 1968 available to Mr.Berman, and that Mr.Scansaroli 
pursuant to that instruction gave Mr.Berman for his review 
the special sales work binder which has been introduced here 
as Government Exhibit 3. 

I think in a case dealing with the state of mind 
such as this, evidence-of that nature, that these people 
were not concerned, did make these papers available, is 
important evidence on the issue of state of mind. 

THE COURT: Let me see if I follow this. The 
Government hasn't produced Berman. There is in evidence 
the folder known as Government Exhibit 3. I am frank to 
say I don't understand it. 

MR. MARTIN: I think under Brady against Marylam 
there is a duty when there is that type of evidence which 
is helpful to the defense, which the Government is aware of, 
to make that known to us. That is the purpose — 

THE COURT: That is my point. If I understand 

your correctly, the evidence has long been available. It is 
a matter of record. And if you somehow deem that Brady 
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vs. Maryland material, fine, there it is. You know about 
it. 

MR. MARTIN: Mr.Berman's testimony in this 
report was not a matter of record. He did not testify in 
the SEC. He came to our attention — 

THE COURT: I know. The Government has no 
obligation to put on everybody and anybody in this case. I 
just don't follow this at all. 

MR. MARTIN: I think — 

THE COURT: What does Berman have to do — 

MR. MARTIN: They don't have an obligation to 
put on anyone. I agree. I do believe they have an obliga¬ 
tion to tell us of the existence of witnesses who have 
testimony that could be useful to the defense. I think thi 
testimony is useful on the state of mind of these two defend 
ants regarding this August 31 -- 

THE COURT: You know about Berman, Mr. Martin. 

You claim he is a very important witness. I must say I 
am a little puzzled. I don't follow this at all. 

MR. MARTIN: I know about it, but not through 

any effort of the Government. The Government knew about 
this and had no way of knowing that we would know about it. 

I think that that is the indication that I think gives rise 
to a duty under Brady versus Maryland to come forward — 


« 
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MR. VELIE: I have one brief interruption. 

Did Mr.Martin say one of the defendants showed 
Mr. Berman something? 


THE COURT: No, I don't think he said that. 

MR. VELIE: Yes, he did. In fact, that means 
the defendants knew about this. They knew about it when 
the activity was going on. 

How this has anything to do with the Government 
I will never see. 


THE COURT: I am mystified. In any event, Mr. 
Martin, whatever it is you are seeking to have this Court do, 
I would like to know. 


MR. MARTIN: Your Honor, I am asking for an 

opportunity to review the grand jury testimony and statement^ 
of all witnesses so Imay determine whether or not there is 


information in that helpful to the defense. 


«.>•»* Mf l*U r ‘-l r 


irr r/M.w 


» r» r 


" r, rt ft- r 




Tk 2A 1 


2b-1 


1331 


2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


THE COURT: As I said, I deny that motion. 

MR. MARTIN: Your Honor, there is another matte: 

that will come up this morning, I understand, from Mr. Velie, 
th,»t he has, intends to introduce or to offer SEC testimony 
of — 


THE COURT: Oh, no. Look, we were told last 
evening — I have gotten to the point where I don't believe 
anything anybody tells me in this case. Do you mean to 
say we are now going into other evidence as of this morning? 

MR. VELIE: Your Honor, I said — I have this m 

SEC transcript to read, about two paragraphs. I will read 
it myself. I don't think it will take more than three 
minutes. 


pci" 


THE COURT: What is the problem on that? 

MR. MARTIN: Your Honor, this problem relates 

to the fact that in January of 1970 it was determined that 
an error had been made in the escalation of the calculation 
of the deferred tax provision. This was an error found 
out ih January relating to the $188,750 tax item that 
has been referred to throughout this trial. I think every¬ 
body has agreed that that was an error, that there is no 
evidence that that was something concocted, indeed, Mr. 

Velie -- one of the witnesses we interviewed told me that 


25 


Mr. Velie agreed this was an honest error. 







S' 



1 

zb-2 1332 


2 

THE COURT: Are we going to get into more — wha 


3 

about this, Mr.Velie? Honestly, this case — 


4 

MR. VELIE: Your Honor, this is a fraud case. 


5 

We think the tax credit is a fraud. I don't know where 


6 

7 

Mr.Martin gets all these things from. I am shocked and 

surprised this morning. 


8 

MR. MARTIN: I was told that by Mr. Steven Finn<i 


9 

who is going to be an expert for the defense. 


10 

THE COURT: I don't believe this rhetoric from 


11 

either side. 


12 

Do you have any objection to this, fine. We 


13 

will do it if, as and when it comes up. I appreciate 


14 

your trying to do it in advance but — 


15 

MR. VELIE: The SEC transcript, your Honor, I 


16 

have it right here, if that is what you want to see. Sorry 


17 

to say it got marked up a little bit in the course of many 


18 

reviews. It starts at Line 14 on Page 205, and runs to Line 


19 

14 on Page 206 and there is one other very brief section. 

• 

20 

MR. STILLMAN: whose transcript is that? 


21 

MR. VELIE: I believe Mr. Nate^li. , 


22 

THE COURT: Who is the speaker? 


23 

MR. VELIE: The speaker is Mr. Natelli, your 


24 

Honor. 


25 

MR. MARTIN: 14 of 201? 
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MR. VELIE: Right. 

THE COURT: It goes over to what on Page 206? 

MR. VELIE: Line 14, your Honor. I have penciled 
in where it says end. 

THE COURT: What is the rest? 

MR. VELIE: The rest is in here. This is 
Mr.Scansaroli 1 s transcript. It starts on Line 19 at 236 
and runs to about Line 10 on 238. 

THE COURT: This, again, is Mr. Natelli? 

MR. VELIE: No, that is Mr .Scansaroli, the second. 
I have one for each. Again, interlocking admissions. 

THE COURT: It seems to me you are injecting 
an entirely new note into the case. 

MR. VELIE: No, your Honor. I believe the 
record fully reflects the fact in various exchanges of one 
kind or another that the tax credit shown in one of our 
charts, as a matter of fact, is the reason why the defendants 
thought that they didn't have to disclose anything. This 
very tax credit turns out not to have existed and that the 
defense' explanation of it is that it was a mistake. We 
are simply going to point out that the tax credit was, 
at best, a mistake from their own transcripts. 

THE COURT: Accepting all of that, I still don't, 
understand what it does to support your theory of the case. 
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MR. VELIE: Well, the explanation already in 
the record in favor of the defendants is that they thought 
that the net amount of $21,000 on the bottom line was immate:: 
ial. They arrive at this net amount by coming up with a 
tax credit in the amount of $188,750. 

THE COURT: I understand all that, Mr.Velie. 

MR. VELIE: That tax credit happens to be exactly 
to the penny the amount df the* three contracts tnat they 
wrote off. Number 1, Number 2, materialized exactly the 
same »4f h t as the need for the writeoff. 

Number 3, it turns out there was no such tax 

credit in that amount. Those three powerful circumstantial 

acXoaJL. 

points tend to show their aetofcen excuse is nonsense. 

TH£ COURT: Okay, I get you. Mr. Martin, 

did we exhaust all your motions? 

MR. MARTIN: Your Honor, there is only one 

other matter I would prefer to take up after this in the 
robing room. 

«* 

THE COURT: All right, Mr.Stillman. 

MR. STILLMAN: Yes, sir, your Honor. At this t 
on behalf of Joseph — I say at this time, obviously, 
assuming that this is the motion being deemed made at the 
end of the Government's case and I at this time move for 
a judgment of acquittal on behalf of Joseph Scansaroli for 
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getting on. 


I will try to be brief. I know that it is 


THE COURT: Please do, because I am not, as I 


have tried to tell you gentlemen before, I have been sitting 
herfj. You don't have tc expatiate in detail. You really 


don't. 


MR. STILLMAN: I appreciate that, sir. I 


think, your Honor, it is important that we bear in mind 
and I don't mean to be presumptuous in making the statement, 
but that we bear in mind that each of the — the guilt as to 
each of these two men must be determined individually. 

THE COURT: No doubt about that. 

MR. STILLMAN: I think the evidence shows Joseph 
Scansaroli was employed by Peat, Marwick & Mitchell. That 
he was not the man who was in charge of making the decision. 
I think the evidence shows, your Honor, through the wouth 
of every witness who testified for the Government that any 
contact that witness had with Joseph Scansaroli was marked 
by open conduct on his part. 

I think the whole affair of Oberlander, your 
Honor, reflects the fact that if Mr. Scansaroli was — had 
it in his mind to conceal something that occurred in 1968, 
that he could have done in August what he did in May, namely 
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to conduct that review by himself. I think the selection 
of Oberlander, a young man working in the firm reflects 
the fact that Scansaroli's mind was clear that he had 
nothing to be concerned about and he had Oberlander do this 
work. 


The fact that he went on and spoke with Bernard 
Kurek concerning the matter and came to a resolution, your 
Honor discounts Kurek's testimony that so far as Kurek was 
concerned, I think it was a matter being discussed with two 
accountants, between two accountants. The fact of the 
matter is, if your Honor please, that as a result of that 

-VtoA 3 V 

conversation, approximately one-lial^ or about per cent 
of the receivables which had been question by Oberlander wer» 
in fact written off by the company. 

I think the evidence shows, your Honor, that 
throughout this matter when Johnny Johnston came over to speak, 
to look into this matter, and he was sitting next to Scansar>li 
we have Mr. Johnston's sworn testimony that Scansaroli was 


not concerned. He said go ahead, do whatever you have to do 
but do your work. When it came to developing a program to 
review the 19 — the receivables at 8/31/1969 and Oberlander 


presented his work program to Mr.Scansaroli, he made but 
another suggestion as to a step to be taken so that Oberlandjsr 
could satisfy himself that this was in fact a good asset. 


25 
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I think i.£ your Honor please, that the evidence 
overwhelmingly demonstrates the absence of anv criminal 
intent whatsoever on behalf of Joseph Scansaroli. Whatever 
those charts show, your Honor, they do not show that the man 
acted with any kind of evil intent in anything that he did 
throughout the course of this matter. And I would respectfu: 
defy the Government to come up with some reasonable evidence 
to demonstrate that Scansaroli had any evil intent whatsoevei 
during the time from August of'1968 until October '69. 

And even, your Honor, it is a small thina, but 
when he goes to work for the company, the evidence shows 
through Kurek that Scansaroli went there, he was a man willii 
to open up his mouth, if something bothered him, he would 
speak out about it. He doesn't go and suddenly jump in a 
bed with Kurek and with Randall whom we now know are confess* 
criminals. He continues to do his job as an accountant. I 
respectfully submit on the stat^ of this record, it would be 
an injustice to let this matter proceed any further with 
respect to Joseph Scansaroli. 

I respectfully urge you to dismiss it now. 

THE COURT: Well, again, as I observed to Mr. 
Martin, I am well aware in addition to the matters you pointe 
to there are other matters which a fact finder could con¬ 
sider very much in favor of Mr. Scansaroli, but the inquiry 

. . . ... .•« rONKTHOmr 
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here is somewhat more limited. I believe there is evidence 
from the Government's point of view, particularly documentary 
evidence alone, which might convince a reasonable jury that 
Scansaroli, well aware of what was going on, participated 
in this affair with an intent to defraud as the Government 
has claimed to this jury it will prove. And I think that's 
sufficient under the legal tests now pertinent in our 
circuit, so with all due respect, I deny your motion and plan 
to put the case to the jury. 

MR. STILLMAN: Your Honor, at this time I would 
also like to move to strike the following evidence which your 
ttonor received subject to connection. 

THE COURT: I have already ruled that I am taking 
all that because I think there is sufficient connection. 

MR. STILLMAN: May I just for the record, your 
honor, note the areas that I specifically have in mind and 
I will go through them very rapidly. 

THE COURT: Sure. 

MR. STILLMAN: Transcript at page 149 and 150, 
conversation between Kurek and Randall. 

Page — in which only the two of them were present. 

211 to 218, conversation between Kurek and 
Randall, only the two of them oresent. 

221 to 223, March 8, another meetirg, Kurek and 
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Randall, only the two of then present. 

224, Exhibit 10A discussing a conversation between 
Mr. Natelli and Mr, Randall and apparently Kurek and Mr. 
Scansaroli not present. 

233, conversation between — June 3, 1969, Mr. 
Natelli and Mr. Kurek. Mr. Scansaroli not present. 

June 9, 1969, meetino of the Finance Connittee. 
Scansaroli not present.. 

239, Exhibit 15, discussed at that meeting 
Scansaroli not present, no evidence he ever saw it. 

245 to 246, some partial notes of that meeting. 

The affair of the Eastern Airlines, if your 
Honor please, which came out of the printer. I believe • 
the evidence shows Scansaroli left the printer and did not 
participate in the entire matter with respect to the booking 
of Eastern and I move to strike that. 

THE COURT! I assumed at the time and I still 
assume, it may well be that he wasn't even — even assuming 
he were within the printer's establishment, he was not privy 
to that conversation. 

MR. STILLMAN: Yes, your Honor. 

THE COURT: But this is true with respect to all 
these items which you fairly stated, and my view is that they 
are clearly admissible because count 2 really charges a 
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scheme, as I would put it, or as the Government would put it, 
obviously, that what was going on here is that management 
decided to insist on presenting a fraudulent picture through 
its proxy statement in order to support its program of 
aggressive acquisition of other companies, mergers and the 
like, and that finally the management tips overboard the good 
sens'i and judgment of the defendants or one of then here and 
that the defendants according to the Government's theory, 
further aided and abetted ±n this scheme which was primarily 
in the first instance at least management dominated. 

Is that a fair statement of the Government's 

position? 

MR. VELIE: Yes, your Honor. 

THE COURT: Simplistic, to be sure, but fair, is 


that right? 

MR. VELIE: I thought it was an excellent statemenjt. 

THE COURT: I think that the jury then can con¬ 
sider that. However, I can assure you, Mr. Stillman, I 
intend to charge this jury that they have got to focus on 
evidence which shows what the defendant in question did or 
said, not on what others said, in order to determine whether 
or not they had the requisite intent, knowledge and desire 
to participate and whether or not in fact they did partici¬ 
pate. 
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MR. STILLMAN: Your Honor, May I, and I don’t mean 
to carry this on too far, but I think I would be crossly 
negligent if I did not note for the record at this tine my 
deeo concern over the fact that the Government has spoken 
with Cort Randall, has spoken with Dennis Kelly, that neither 
of those men has indicated with respect to that Eastern 
commitment, as I understand it from what I read in the voir 
dxre on their please of guilty, that they unlawfully, wil¬ 
fully and knowingly set out to defraud these auditors and I 
put to the Government its burden with respect to matters of 
that kind when they are charging these men with being common 
criminals with the knowledge that the Government has. 

Does the Government say these men misrepresented 
to your Honor in open court, and I think they had an obliga¬ 
tion to speak to that issue at that time. 

THE COURT: Do you care to comment? 

MR. VELIE: Yes. The defense has the subpoena 
power, it is obvious that what these people did has a 
tanqential relevants to what these defendants did and if the 
defendants think it is relevant in some way, thev have got 
the subpoena power. They can go out, they can interview 
these people, put them on the stand if they wish. If they 
have any trouble, they can get a rulj.no from your Honor with 
respect to that. With respect to any Fifth Amendment richts I 
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that there might be lurking in the background after they have 
pleaded guilty. 

T1IE COURT: Wait a minute. Let me say perhaps 

Mr. Stillman means this but I don't think so, but whatever 

Mr.*Stillman means, I would like to know from you. 

Your position is that whatever Randall and others 

pl**S 

may have said in their sentencing — excuse me, nteeee of 
guilty colloquys, your contention is that the two defendants 
here on trial were aiding and abetting Cort Randall, Kurek 
and others? 

MR. VELIE: Absolutely. 

Now, the point I take it Mr. Stillman is trying 
tjO make is this. 

Mr. Randall, when he confessed before your Honor, 
said that the Pontiac letter was a forgery. And that he did 
not reveal this to the accountants. The fact was the 
accountants wrote off the Pontiac letter anyhow, whether or 
not they knew it was a forgery or whether Randall told them 
that, and they still didn't disclose that to the public. 
They knew it was no oood and didn't disclose it. The same 

thing with the Eastern letter. 

THE COURT: I just wanted to make sure that you 

made yourself clear. 

> 

Now, you are, of course, correct and I am sure 
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Mr. Stillman won’t deny this that Cort Randall is clearly 
subject to subpoena and if he isn’t, I would certainly 
intervene for the defendants or either one of them who wanted 
to call them since he is under the control of this Court in 
this case, but I don't think either Mr. Martin or Mr. 

Stillman needs to be lectured by you or me, Mr. Velie, on tha 
score. 

MR. STILLMAN: Of course, he refuses to speak to 
us, your Honor. 


THE COURT: That I don't know but that doesn't 
answer the problem of subpoenainq him or asking this 
Court to order him to appear if you like and you know that. 

MR. STILLMAN: I appreciate that. 

MR. MARTIN: Your Honor, there was a matter I 
wanted to take up — 

THE COURT: I don't want to delay the jury. Is it 
fundamental that we delay the jury aqain? 

MR. MARTIN: Absolutely not. 

THE COURT: I plan to take it up at the first 
available recess. 

(In open court, jury present.) 

THE COURT: I just learned that one of ycu is not 
here,latiies and gentlemen. I am sorry, I did not realize 
that, we will wait a few minutes patiently. In the meantime, 
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(In open court, jury present.) 

THE COURT: Well, ladies and gentlemen of the 
jury, I think we are ready to go forward. 

Mr. Stillman, I think you wanted to go to recross? 
MR. STILLMAN: Yes, your Honor. I think Mr. 

Velie wants me to yield for a question, and I do. 

MR. VELIE: I move now to reopen the redirect 
for a question or two, if I may. 

THE COURT: Mr. Dingwall. 

IAN DINGWALL, resumed. 

CONTINUED REDIRECT EXAMINATION 
BY MR. VELIE: 

Q Mr. Dingwall, you may recall on cross examination 
by Mr. Stillman yesterday afternoon a question with respect 
to the Carnation amount of $11,200. Mr. Stillman asked you 
about that, and you may recall that Mr. Stillman asked you 
why didn't you show that Carnation had been indicated by 
Mr. Oberlander to be a write up, that is that the amount 
should be written up on Mr. Oberlander's schedule. 

Do you recall those questions and answers in that 

area? 


A Yes, I do. I believe Mr. Stillman said there 
should have been an upward adjustment of $15,000. 

Q That's what Mr. Oberlander had down in his piece c 


f 
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2 

paper, is that correct? 


3 

A That's correct. 


4 

Q In fact, did the company's book reflect whether 


5 

• 

Carnation was written up as Mr. Oberlander wrote down? 


6 

A I'm not aware of any write up in the amount of 


7 

$15,000, no. 


8 

Q Are you aware of a write off of the Carnation 


9 

amount of $ 11 , 200 ? 


10 

A This $11,200 amount was written off of the com¬ 


11 

pany's books in Auqust of 1969. 


12 

MR. VELIE: You may inquire. 


xx 13 

RECROSS EXAMINATION 


14 

BY MR. STILLMANt 


15 

Q To ascertain that last piece of information you 


16 

gave us, Mr. Dingwall, I gather you went to some records of 


17 

the company which are on this card that you have here, is 


18 

that the idea? 


19 

A That's correct. 


20 

Q You found that information with respect to Mr. 


21 

Oberlander, with resDect to the fact that Carnation, as you 


22 

say, was ultimately written off, is that correct? 


23 

A Yes, sir. 


24 

Q But there is no question, is there, that on Mr. 


25 

Oberlander*s schedule on Carnation at this line, he has the 
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information that $15,000 in his view should be a write up 
with respect to Carnation, is that rioht? 

A When you say, "this line", sir, you confuse me. 

Q I'm sorry. I didn't mean to confuse you at all. 

I refer to the line that says Carnation. 

A Correct. 

Q With respect to that line in Mr. Oberlander's 
work paper, he reflects in his comments that there should 
be or considered a $15,000 increase with respect to Carna¬ 
tion, is that correct? 

A That is correct. 

Q Tne fact of the matter is, that does not apoear 
on your schedule as we can all see, is that correct? 

A Correct. 

Q Mr. Velie asked you a few questions on redirect 

examination with resnect to some — they call these thinqs 

•• 

accounting principle board of APB's, is that correct? 

A Yes, sir. 

Q You are a certified public accountant, aren't 

you? 

A I am. 

Q Wi.en did you become certified? 

A Approximately February of 1970. 

0 ’70. 
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Q In the Washington, Maryland area? 

A That's correct. 

Q Was it from that position that you went to the 
Commission? 

A That's correct. 

Q All right. 

In the work that you did for Ernst & Ernst 
as an accountant, were you called upon to make judgments with| 
respect to various matters from time to time? 

A Yes, sir. 

Q That is one of the things that an auditor does in 

the course of his work, is it not, that is, to make judoment^ 
with respect to matters that are placed before him? 

A Correct. 

Q Is that rioht? 

A Correct. 

Q An auditor endeavors to do that to the best of hi4 

God given ability as supplemented by his training, is that 
right? 

A Hopefully, yes. 

Q All right. 

These accounting principle boards, APB, you said 
that they are — I think the word you used was binding, is 
that right, binding on accountants? 

A They are. 
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2 

Q 

Do you know this man Burton? 


3 

A 

I do know Sandy Burton. 


4 

Q 

Sandy Burton, I am sorry. Is that his name, Joh 


5 

but everybody calls him Sandy? 


6 

A 

That is correct. 


7 

Q 

II 

All right. He is what? He is the chief account 

- 

8 

ant of theSecurities andExchange Commission? 


9 

A 

He is. 


10 

Q 

All right. Do you know whether or not Mr. 


11 

Burton has 

3 

ever expressed the view that these APJ4 pronounce- 


12 

ments should not be followed blindly? 


13 

A 

I don't know of any view of Mr. Burton's in 


14 

that regard. 


15 

Q 

You don't know of that? 


16 

A 

No,sir, I don't. 


17 

Q 

All right. If he expressed such a view, would 


18 

you disagree with it? 


19 

A 

No, I wouldn't disagree with that. 


20 

0 

Is it fair to say, Mr. Dingwall, you have these 


21 

3 

APiTs and you have the other literature, but the final analysi 

s 

22 

and the work that auditors do, that you did when you were 


23 

with Ernst 

* Ernst, is to do your level best to make judg- 


24 

ments on situations that you confront in the day-to-day 


25 

work as an 

auditor? 
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A That is true. 

Q When you did that Chart 5, and I don't want to 
take the time to put it back up again, that Chart 5, you 
had approximately $230,000 with respect to billed amounts, 
do you remember that, or 223, I think is the amount. 

A I think 223 is the amount, yes. 

Q Y Ou and I discussed certain entries that you 
found in the journal entries and we first put on two BArnes- 
Hind and we took one B&rnes-Hind off, do you remember? 

A I recall that. 

Q With respect to Listerine, do you recall that 
you looked at some journal entry andyou called out Listerine 
and I wrote it up on the board? Do you remember that? 

A I do remember that. 

Q And it was subsequent to that that Mr.Velie 

called to your attention, I gather, the fact that Listerine 
was a '69 contract and, therefore, we took it off the 
board, is that right? 

A Let me say that I have always known that that 
Listerene amount was a '69 amount. 

Q All right. 

A My confusion was whether or not the duPont amoun 
was, in fact, a 1969 amount. 

Q When you and I were discussing that yesterday or 
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cross-examination by me, you called out the Listerine amount! 
didn't you? I 


MR. VELIE: Excuse me. May we have the question 
and answer rather than a characterization here? Do you 
have a page you are reading from? 

MR. STILLMAN: I am just waiting for a ruling. 

May I proceed, your Honor? 

THE COURT: if he understands the question? 

Do you understand what he is asking? 

THE WITNESS: I do. 

THE COURT: Go ahead and answer. 

A Your questioning was in this context. You askei 

me to look at a certain journal voucher and asked me if 

the amounts contained in that journal voucher were included 

as being billed on ray schedule. I then called out the 

amounts in your journal voucher that were not reported on 

e. 

my Schedule 5. 

The reason, as we later discovered, that these 
amounts fell down was that they, in fact, were '69 amounts. 

I never had an opportunity to till you that they were *69 
amounts. 

Q Did I cut you off at some point? 

A Well, it was a matter of ms being responsive 
to your question and you not asking that question. 

I 
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Q I see. Tell me, with respect to the Barnes- 
Hind of about $23,000, there is no dispute between us, 
is there, that that was inadvertently left off your chart? 

MR. VELIE: Objection. I believe that that 
unfairly states all the previous evidence on this matter. 

THE COURT: That may be, but I don't know why 

we can't ask a question. Put it again. 

Q Put the chart up if it will help you, Mr. 
Dingwall. Can you tell us whether the approximately 
$23,000 BArnes-Hind amount, and you know the one I am 
referring to, whether that was inadvertently left off of yoi 
schedule? 

A It was not inadvertently left off my schedule. 

Q Was it intentionally left off your schedule? 

A My schedule simply summarized the amounts 
included as being billed on Government Exhibit 15. 

Q And in doing that did you ignore material, for 
example, that was contained in Government Exhibit 13? 

A I was certainly aware of it at the time I 
prepared the chart. 

Did you make a conscious decision then not to 
reflect the information on Barnes-Hind that was contained 
in Government Exhibit 15 with respect to that $23,000 
contract? 
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A No. The schedule was simply prepared from 
Government Exhibit 15 and that is the end of it. 

Q Does that say "Summary of entries"in Government 
Exhibit 3, 13 and 15? 

A It does, in fact. 

Q Does it say that it is only Exhibit 15? 

A No, it doesn't. 

0 You stand by your answer, Mr.' Dingwall, that the 

information that we are talking about contained in Governmen 

/ 

Exhibit 13 was not intentionally left off this schedule by 


you? 


I do, indeed. 


End 3B 
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Q You say it was no mistake that you left it off? 

A It was no mistake at all. 

Q And where on this chart does it say that the 

information in the billed amount only comes from Government| 
Exhibit 15? 

A It doesn't say that on my chart. However, in 
my testimony I certainly told you where that amount came froj 

Q Not on the chart but it is in your testimony, 
is that the idea? 

A That is what I just said. 

Q With respect to that other Barnes & Hind 
contract, $41,867, that was the Barnes-Hind contract, if you| 
remember, that was first — it was a journal entry that 
showed it was on. Then you pointed out to us the journal 
entry that reversed it, do you remember that? 

A I did,yes. 

q You showed me this journal entry. I will show) 
you this without marking it. It is the one you gave me yestjsr- 
day, Mr.Velie. March 1969. It is a journal entry that 
apparently reverses the prior billing with respect to that 
$41,867 Barnes-Hind contract. I am showing you journal 
voucher 272, correct? 

A You were speaking at the time I was reading.* Cjoul 
you restate your question? 
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Is this the journal entry which reversed the 


billing so far as you could tell of the Barnes-Hind contrac 
of $41,867? 

A That is what the records of the company show. 

Q Was it this journal entry that caused you not 
to put this $41,867 contract or billing, rathe;:, on Govern¬ 
ment Exhibit 5? 

A No. 

Q It was the fact that it was not contained in 
Government Exhibit 15, is that the idea? 

A That is my statement. 

Q And this schedule was something thatyou and Mr. 

Velie over here put together for presentation to this jury, 
is that right? 

A That is correct. 

MR. STILI/IAN: I have nothing further. 

BY MR. MARTIN: 

Q While we have this 15 up, that says that 8/15 D 
booked. That term "booked” is really inaccurate, isn't it? 

THE COURT: I can't understandyou and I doubt 
whether the witness can. Did you say "accurate" or "inaccux 


rate"? 


Is inaccurate, is it not? 
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2 

A Is it inaccurate to say the amount was booked? j 


3 

m 

Q On August 15. 


4 

A Well,I think if you* recall my testimony, I 


5 

said that that amount was added to a schedule prepared by 


6 

Douglas Oberlander and that schedule was dated August 15. 


7 

Q Mr.Oberlander said the date on his schedule 


8 

did not necessarily relate to when all the work was finished, 

f 

9 

did it? 


10 

THE COURT: Gentlemen, this is — you have 


11 

argued this. I don't think we have to hear this on 


12 

recross. 


13 

MR.MARTIN: If the Government will concede to 


14 

take that off the chart. 


15 

THE COURT: You have the evidence of Oberlande 

r. 

16 

You don't have to bring that to his attention. If you want 


17 

to argue it to the jury, fine, but I don't think youhave 


18 

to put questions like that. 


19 

Q You say you spent some time with Ernst & Ernst? 


20 

A Yes, I did. 


21 

Q What level did you reach, how was Ernst fc Ernst' 

structure? He heard about Peat, Marwick's structui 

t 

22 

:e. 

23 

A I imagine they were much the same. 


24 

0 What was your title when you left? 


25 

A I don't really know what Peat, Marwick's 
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2 

hierarchy is. We have a staff accountant level./, in charge 

3 

accountant level and a senior accountant level. And I 

* 4 

left at senior accountant level. 

5 

0 Is that the next level below partner? 

6 

A No, it is not. 

7 

Q What level is above it? 

8 

A There is a supervisory level, a manager level 

9 

and then the partner. 

10 

Q Did Ernst & Ernst while you were there have a 

11 

procedure that even partners'work could be reviewed by 

12 

specialists in the firm in certain instances? 

13 

A They had that as well as another procedure where 

14 

we had an independent review committee. 

15 

0 And that is common with certainly the Big 8 firms 

16 

that there are review committees to which partners can 

17 

take particular problems, is that correct? 

18 

MR. VELIE: Objection. I don't think this is 

19 

particularly relevant to anything Mr. Dingwall has testified. 

20 

THE COURT: I can't hear you, Mr, Martin. You 

21 

are asking him if Ernst & Ernst had what? 

22 

MR. MARTIN: I asked him if it was common to the 

23 

Big 8 firms to have review oommittees to which partners can 

24 

bring particular problems. 

25 

THE COURT: I will sustain theobjection to that. 
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Q You recall testifying yesterday about that 

t 

footnote and the financial statements to which it related. 
And you described those as pro forma, is that correct? 

A I believe I did use that word. 

Q Were you saying that the statement of income 

which appears in Government Exhibit 25 was a pro forma state 
ment, sir? 

A Weil, let me say that I do recall the testimony 
that I gave and I threw out the word pro forma. To me the 
word pro forma or a pro forma statement is a statement that 
shows amounts as they would be. It is an as if statement. 
And I believe I described the May 31 — I really don't 
know what lhad reference to when I said that there was a 
pro forma statement. Perhaps if you could show me the testi 
mony, it will refresh m9. 

Q I am afraid I wasn't clear on that and that is 
what I asked the question for, to determine what it was you 
were saying was pro forma. 

We are talking about a note to consolidated 

statement of earnings. 

A That is correct. This is not a pro forma state¬ 


ment. 

q What are statements on auditing procedure,sir? 
A Well, they are referred to as the SAP. They 
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are general, broad standards which set forth various re¬ 
sponsibilities that an auditor has when he conducts an 
examination, financial statements, in accordance with gen¬ 
erally accepted accounting principles where an audit extends 

0 Are they binding the way you say the APjf's 
are binding? 

A Yes, they are, 

Q Will you tell the ladies and gentlemen of the 
jury what SAP-40 provides? 

MR. VELIE: Your Honor, I object to getting 

into material having to do with auditing having nothing to d 
with the presentations we talked about yesterday. 

THE COURT: You yourself on redirect got into th 
precise issue. I don't see how I can fairly cut off 
defense counsel, even though normally I would agree with 
you but you raised it yourself. 

MR. VELIE: Your Honor, I don't believe I 

made myself clear. We got into an accounting presentation. 
Mr. Martin is getting into auditing procedures, which is 
quite different. 

THE COURT: That may well be, but in fact they 

are quite closely related and I don't see how I can fairly 
cut him off. 

Can we move to the point now, Mr. Martin. 
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THE WITNESS: Your question is — I am sorry, j 

THE COURT: I think he hasn’t finished. 

Q The question is, can you tell the ladies and gentle 
men of thejury what SAP-40 provides? 

MR. VELIE: Is this a memory quiz? 

A I have a copy of SAP-40. I believe if I can 
refresh my recollection I will tell you exactly what it is. 

Q You testified here as an expert. I want to 
know if you, without resort to those documents, can tell the| 
ladies and gentlemen of thejury what the SAP-40 provides? 

THE COURT: He already answered that. He 

cannot. Could you gentlemen help out, please. 

A I can tell you what SAP-40 is. It has to do 
with what an auditor is supposed to do when he is confronted| 
with audited financial statements that don't fairly 
present. 


THE COURT: Does one of you have a copy so we 
can move along here? 

Q I show you a copy of SAP-40. 

MR. VELIE: Would you bear with us a second, 
please, Mr. Martin. Let me just see if I am looking at 
the same thing the witness is looking at. 

MR. MARTIN: Certainly. 

A Okay, is there a question? I will answer it. 
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Is it fair to say, sir, that SAP-40 provide 
that onces there has been a pooling of interest, it would be 
improper to simply go back and report on one of the 
constitutent companies? 

A It says when there is a merger you should show 
on a comparative basis all the companies that are included 
in the latest financial statement. 

0 Doesn't it pr ovide, sir, that if prior year 
financial statements presented in comparison with current 
year financial statements are not restated to give 
recognition to a pooling of interest, the comparative finan¬ 
cial statements are not presented on a consistent basis? 

In this case, the inconsistency arises not from the change 
the application in accounting principle in the current year, 
but from the lack of such application to prior years. Such 
inconsistency would require a qualification in the 
auditor's report. 

Isn't that correct? 

A That, I believe, is a careful reading. 

0 Is it correct, sir, that SAP-40 required in that 

when that proxy was filed that the income statement be the 
statement of the pooled company, that is, all of the 
constitutent elements of the company that was then in existence 
in August of 1969? 
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A Yes, sir. 

Q Now, are you familiar, sir, with APW-10? 

A That is the omnibus opinion. 

Q Will you tell the ladies and gentlemen of the 
jury how the footnote which is the subject of this chart 
which I believe is Exhibit 10 relate to provisions of Ai-W-10? 

A As I recall it, it is an omnibus opinion and it 
refers to several matters. If you will show me APW No. 10, 
perhaps I can make some comment. 

MR. VELIE: The witness hasn't memorized these 
books, of course, your Honor. Why doesn't he show it tc 
him. 

MR. MARTIN: Your Honor, I object to Mr.Velie's 

statement. 

THE COURT: I agree with you it isn't necessary. 
However, I do insist we have copies of these things so 
that we can move along. 

MR. MARTIN: I am just about to do that, your 

Honor. 

Q I show you APS-10 and in particular Paragraph 5, 

■B 

the last part of that. APJf-10 was in effect in 1969, is 
that correct? 

A Yes, sir. 

Q And does AP®-10 suggest that where you have 
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pooled companies that are being reported, that the 
companies may wish to provide reconciliation of amounts of 
revenues and earnings previously reported with those cur¬ 
rently reported in order to show the effect of poolings 
upon the earnings trends? 

A That is correct. 

Q Isn't *hat the function of a note such as the 
one that appears in various forms on Government Exhibit 10? 
6510. 


A I am sorry, is that the form of the footnote tha 
one would prepare pursuant to ApJ-10, is that your question? 
0 That's right. 

A That is a kind of footnote that seems to be 


appropriate. 


Q Now 


, AP#- 


10 does not mandate that such a footnol 


be set forth to the financial statements, does it? 

A Well, it says — the language is"may." May 
wish to. 

Q May wish to, so they may or may not, is that 


correct? 


Well, strictly speaking, I would say that that is 


the language. 


0 And is it your testimony, sir, that it was 
material to the trend of earnings for the originally reported 
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company that the sales had gone from $2,386,500 in 1967 
to four million two hundred some odd thousand dollars, 
rather them the $4,089,000 referred to in the final proxy? 

A I don't follow that question at all. 

Q My question is, was it material to the trend of 

earning — was the difference between the figure shown in 
thr final proxy in the amount that you say should have been 
shown, that is, $4,200,000-some odd, was that matter materia 
to trend of earnings? 

MR. VELIE: I object to that. 

THE COURT: Mr. Dingwall, do you understand that! 

THE WITNESS: I really don't, your Honor. 

THE COURT: I don't either. Please rephrase 


Let me ask you this, sir. Perhaps it would be 


helpful to you if we got some chalk anddid it on the board. 
In the final proxy, sir, the figure on the company's orig¬ 
inally reported line, $4,989,446, is that correct? 

A I can't see it, but I think that is correct. 


What is the figure that you say should be on 


that line? 


A Do you really — well — 

0 I thought you might know it. 

A Let me tell you, sir, as far as the number that 
should be on that line, it is a lot less than that. 
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Q Let's talk about - 
is that correct? 


you talk about four contract 


Pr 


A I am not talking about that any mors. You 

are asking me for my professional opinion as to what the 
sales from National Student Marketing should have been in 

1968. it is clearly not $4,900,000. It is $1,700,000 less 
than that. 


Q Of course, you weren't there, is that right? 
A I wasn't there? 

Q That's right. 

A I wasn't there. 

Q You had no responsibility to the people who 

bought shares of National Student Marketing after it had 


issued the nine-month report prepared by Michael — 


MR. VELIE: This is just argument. 

THE COURT: Sustained. We are all aware — 
this is argument. We don't need to go into this. Is 
there anything else on recross-examination? 


Q 


What was the amount of the four Michaels contract 


s 


that were adjusted retroactively? 


A 738,762. 

Q Can we agree to use the 750,000 for purposes of 
my addition? 

MR. VELIE: I don't agree to use that number. 
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Mr.Dingwall testified to a 1.7 million number. 
q 748 what, sir? 

A 752. 

THE COURT: Please, start over again. This is 

so confusing with the two of you talking at once and it 
is unnecessary. What is your question? 

Q Ivant to get the amount **- 

THE COURT: Not what you want to get. What is 

your question to this witness? 

Q What is the difference between that amount 

and $4,989,400 — 

MR. VELIE: That is objected to as being mere 
arithmetic from a document in evidence. He testified he 

wouldn't use $750,000 at all. 

THE COURT: Let's go back here, gentlemen. If 

there is a question, I want to hear it without any interrup¬ 
tion. If you want to object, Mr.Velie, you object. 

Now put the question again. Unfortunately, 

Mr. Martin, I have great trouble in understanding you. I 
suspect the reporter does and I suspect the witness does 
and here we are. 

I want to get the end of this cross-examination. 
MR. MARTIN: So do I. 

THE COURT: Let's do it. 


• % t 
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What was the amount of the four Michaels 

That were written off retroactively? 

That's right. 

748,762. I can't read your first number, but 
it looks like 7 million 989, and that is not the number 
reported. 

Q You are right. Start with one figure and replace 
it with another. 

Now, would you agree, sir, then, that if this 
figure for net sales originally reported, $4,989,446 had beei 
reduced by the amount of the total sales written off retro- 
actively, you would come to a figure $4,240,684? 


zb-14 
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MR. VELIE: That's objected to as argument. It is 

an arithmetic computation which Mr. Martin can make from 

* 

documents in evidence on summation. The witness has said 
that's not a number he used. 

MR. MARTIN: An arithmetic computation I would use 
preliminarily to ask questions on. 

THE COURT: Do you understand that question? 

THE WITNESS: Frankly, your Honor, I don't. 

THE COURT: I don't.either. Please rephrase it. 

Q Would you agree with me, sir, if you subtract 
$748,762 from $4,989,446, you come to $4,240,684? 

A That's a correct calculation. 

Q Now, I take it, sir, that it is your testimony 
that if the figure inserted here for net sales originally 
reported was $4,240,684, you would not consider that that 
footnote adequately disclosed the retroactive — 

MR.1ELIE: I can't follow the question. 

A I have no idea what the question is. 

Q I want to know if your complaint about that foot¬ 

note is if there is a mathematical error in one line or if 
it goes ueyond that. 

A Sir, let me tell you something that maybe will 
help you. 

There probably is no proper footrote. The 
arithmetic is one thing. T.ne statements in that footnote ar< 
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quite another. I don't believe that this is a proper foot¬ 
note regardless of anything else that you might say. I 
really — well, leave it there. I have a lot of problems 
with this footnote, I guess, is the short of it. 

Q Although you don't tend to read them, is that 
correct? 

A Sir? 

MR. VELIE: Objection as argumentative. 

THE COURT: I ccu;dn't hear that. 

Q Isn't disclosure in financial statements, Mr. 

Dingwall, one of the areas where there is a great deal of 
dispute and uncertainty within the financial — within the 
accounting profession? 

A You say there is a great deal of dispute and 
uncertainty. There are some things that as a matter of prac- 
tice between one firm and another may be set out somewhat 
differently. However, there are some things that are crysta 
clear. 

0 Isn't there, sir, a question of adequacy of dis¬ 
closure in and what constitutes adequacy of disclosure 
has been written on at great length by a number of people in 
the profession, isn't that correct? 

A Of course. 

0 And you know a man named John C. Burton, I under- 
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stand? 

A I do indeed. 

Q And would you aaree with this statement that Mr. 
Burton made in an article which he wrote: 

“Anyone who has read throuoh a comolicated proxy 
statement and I'd say that number is in the order of magnitude 
of one, one hundredth of one per cent who receive complicated 
proxy statements will soon find out what the hidden fact 
doctrine at all means. After you have read the first 14 
pages of a financial statement with notes and other data, 
there is a certain element of discouraoement that can set in. 
Accordingly, there are clearly problems to the idea of more 
and more disclosure for the average investor and even for the 
sophisticated analysis." 

Would you agree with that statement of Mr. Burton? 

A I have no — no, I don't know how many pages of 

anything a oerson would read. The statistic quoted in there, 

I have no way of knowing whether that's an accurate statis¬ 
tic. You know, there are a lot of things that are said 
there. 

0 Are you familiar with a statement on auditing pro¬ 
cedure number 33, that is, SAP 33? 

A I am. 

Q Does that deal with, sir, questions of disclosure? 
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SAP 33, Chapter 9. 

A SAP 33 sets out certain broad standards of dis¬ 
closure. 

Q Does SAP 33 provide, sir, what constitutes a 
matter requiring disclosure, its for the independent auditor 
to decide in the exercise of his judqment, in the light of 
the circumstances and facts which he is aware at the time. 
That later events mierht aive greater importance to matters 
which at the time aopeared to be minor consequence does not 
of itself impune the soundness of the judgment for sioht and 
hindsight cannot be admitted to be of equal veioht in 
casting upon conclusions reached at an earlier time. Hind¬ 
sight should be eliminated from the factor by which soundness 
and pass conclusions are judged." Is that correct? 

A That seems like a fair readino. An accurate 
reading. 

0 Is it fair to say, sir, insofar as the facts of 
this case are concerned, the events of 1968 and 1969, you 
bring us nothing but hindsight? 

MR. VELIE: I object. 

THE COURT: All right, thank you, Mr. Dinawall. 

You may step down. 

(Witness excused.) 

MR. VELIE: Your Honor, if I may, I have a brief 
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transcript to read, brief enough that I think I can read 
both sides myself without confusinq the jury. 

THE COURT: However, would you please delineate 
the exhibit number, the pace so that defense counsel and 
the Judqe can follow before you begin. 

MR. VELIE: Yes, sir. 

MR. STILLMAN: Your Honor, you have our position 
with respect to his reading. 


THE COURT: I think I do but that's why I asked. 

I want to find out exactly what we are talking about. 

MR. VELIE: Yes, of course, your Honor. I believe 
I passed you my copy this morning, your Honor. If I am not 
mistaken, I may have cne copy of it. 

THE COURT: I still think the record should reflec 

precisely what I just said. 

MR. VELIE: Yes, vour Honor. I'm just looking 
fcr the second volume I would have to read from. 

Your Honor, the record should reflect I am about 
to read from Mr. Natelli's testimony before the SEC taken on 
May 11, 1971. I am reading from a transcriot at pace 205. . 

I am going to continuerntil cage 206. I will begin at line 
14 of page 205, and end at — 

THE COURT: Doesn't this transcript have a 
Government Exhibit number? 


t 
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MR. VELIE: No, your Honor, it does not. 

THE COURT: All right. I will be happv to mark it 
THE COURT: Wait a minute. I want to aive the 
defendants a change here. You oentlemen have both objected 
to this testimony, is that correct? 

MR. MARTIN: That's richt, your Honor. On rele¬ 


vance . 


THE COURT: Those objections are overruled. How¬ 
ever, I should say that my understandincr is that vou are onl^ 
offering this transcript that you are now reading from as to 
the defendant Natelli. 

MR. VELIE: Yes, your Honor. 

THE COURT: And not as to the defendant Scansaroli 

MR. VELIE: Precisely. 

THE COURT: All rioht, I wanted the jury to under¬ 
stand that. Go ahead. 

MR. VELIE: Yes. Now, you said that other 
factors came up after April 1969 with reaard to calculation 
of the $188,750 extraordinary items reflected in the proxy 
statement. 

"A Yes. 

'0 Would you relate the sequence z2 events and what 
happened? 

"A in the course of completing the August 31, 1969 
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exam and reviewing the tax calculation, at that time the 
provision that we had recalculated back in April we realise, 
and I guess this was probably based on our going through 
things with the tax people as what is our deferred tax 
payments now and trying to lock that in and when it would 
occur and where it was coming from, but in so doing, we 
realized that when we recalculated the doaqone thing in 
April, I really don't know who as to laying the blame on 
any particular party, but when we did recalculate it within 
our organization, it was within Peat, Marwick that we came up 
with this problem. 

"We fouled up by about a hundred thousand dollars. 
Now, obviously I knew nothing about this. We investigated it 
and I think I can explain to you why it happened. 

"Q When you say you fouled up by a hundred thousand - 
dollars, overstated, understated or exactly what is it? 

"A Well, to try to put it in terms of the discussion 
we have just previously had, instead of reducing the deferred 
tax liability by $188,000, it appeared that we should only 

reduce it by $88,000." 

< 

Your Honor, I now propose to read from the examine 
tion by the SEC of Joseph Scansaroli taken on April 12, 1971. 
This has no Government exhibit number, but I propose to rend 
from a page 238 at line 18 to page 238, line 6. This is 
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THE COURT: And, of course, Mr. Stillman, I note 
the objection that you have for your client. I overrule 
that. This testimony will be received as to your client only 
and not as to Mr. Natelli. 

MR. STILLMAN: Your Honor, I wonder if we could. 



I'm sure Mr. Velie would agree with me that the transcript 
reflects that Mr. Scansaroli was advised of his right to 
remain silent. He was advised of his rioht to counsel and thz 
he could have counsel sitting with him, that he appeared for 
the first time on March 22, 1971, was asked if he was repre¬ 
sented by counsel. He indicated that he was not and he was 
asked whether he was ready to proceed without counsel. 

He said that he was and in fact he did. 

MR. VELIE: That is so. 

This is Mr. Scansaroli's voice. 

"I think, Jim" meaning Jim Ford, an SEC accountant 
"I think Jim called and wanted to know how did we arrive 
at this deferred tax provision for extraordinary item. 

"Q The $188,750 in proxy? 

"A Right. So we went through and talked on the phone 
several times. It is a complicated matter. It is roughto 
discuss over the phone to try to explain somethina like that. 
I don't know if he said ourselves then or later on when this 
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2 

letter was written to you regarding these entries-. At that 


3 

time we made the recalculation. I don’t recall when the re¬ 


4 

calculation was made. It was after the proxy statement but 


5 

prior to this letter that was issued. We went back and dis¬ 


6 ! 

covered that the $188,000 was really incorrect. It should 


1 

7 

have been $95,000 or something like that." 


8 

MR. STILLMAN: Could we aoree, Mr. Velie, that 


9 

the letter that Mr. Scansaroli refers to is a letter that 


10 

was written to the Securities and Exchanoe Commission con¬ 


11 

cerning this, among other things, this tax adjustment? 


12 

MR. VELIE: Yes, of course. If I recall it cor¬ 


13 

rectly, it is a letter of February 16 and it bears the 


14 

sianature of Bernard Kurek. 


15 

THE COURT: February 16 what year? 


16 

MR. VELIE: 1970, your Honor. 


17 

Your Honor, at this time the Government rests. 


18 

THE COURT: All riaht. 


19 

I wonder if you gentlemen would mind coming up 


20 

to the side bar with the reporter. 


21 

(At the side bar.) 


22 

THE COURT: I take it thatyou would all make the 


23 

seme motions that you made earlier this morning at this poin 

1 

24 

and I will make the same rulings. 


25 

MR. STILLMAN: Correct, your Honor. 
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2 

MR. MARTIN: Fine, your Honor. 


3 

THE COURT: I don't want to embarrass anybody and 


4 

you tell me what to do. I don't know what to say to this 


5 

jury. Are we ready to go forward with witnesses or what do 


6 

you want to do on the defense side? 


7 

MR. MARTIN: I think we- may be ready to qo forward 


8 

with witnesses if we could take a five-minute recess and let 


9 

me go and see if we have the witnesses to go forward with and 


10 

have the final discussion with Mr. Stillman as to who they 


11 

should be. 


12 

MR. VELIE: Your Honor, there are two things 


13 

hanging fire. 


14 

One, as Mr. Martin indicated earlier, he has 


15 

application to make in chambers. I don't know if he still 


16 

wishes it. But maybe this is an ODDortune time for me to 


17 

take up somethino I am concerned about. And if vou wish 


18 

we can either do it here or in chambers. I am indifferent. 


19 

THE COURT: I don't want to intrude on their discu 

s- 

20 

sion which they apparently want. 


21 

MR. VELIE: My matter should be taken uo before 


22 

they proceed. 


23 

THE COURT: Let's have the jury excused. 


24 

(In open court.) 


25 

THE COURT: I am going to suggest that we take a 
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recess at this point. I estimate it will take about ten 
minutes. 


(Jury left the courtroom.) 

(In the robinq room.) 

THE COURT: Now, Mr. Velie, you wish to raise 
somethinq that you feel that the defense should know before 


they go forward, correct? 

MR. VELIE: Yes, your Honor. In short I wanted 
to request a rulinq from the Court. If Arnold Berman is a 
witness I would request a rulinq that the testimony not qo injto 
the areas of what he did or didn't tell the Government since 


if he is qoinq to testify to what Mr.-- was it Mr. Scansarolij 
or Mr. Natelli — Mr. Scansaroli showed him somethinq, surely 
Mr. Scansaroli knew about it, could have told his own lawyer. 
It is qoinq to oet us off into left field as to whether the 
Government is a nice quy or bad quy in the case. It is 
irrelevant, prejudicial and unfair in this context. 

THE COURT: Aqain, as I said to other lawyers in 
the case, Mr. Velie, I am not about to make rulings in advance 
of this nature. I don't even know he is coming. If he is 
coming, I don't know what he is qoinq to be asked. How I 
can be utterinq blanket rulinqs of that nature, I fail to 
see. I don't know what Berman did and even thouoh Mr. 

Martin mentioned his name this mornincr, I still don’t 
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2 

3 

4 

5 

6 
7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


understand who Berman is and what his sianificance is. 

The time will con a, I assume, if it comes, and 
we will treat it then. 

MR. VELIE: May I request as the defense has 
requested in another matter, that they simply sianal the 
Court the matter is coming up so we can have a ruling out of 
the presence of the jury. 

THE COURT: I am not even sure that's very useful 

• * 

at this point. We will hear the name Berman. By this time - 

MR. STILLMAN: I intend to call him, yipur Honor. 
There is no question about that. 

THE COURT: Let's not get into that. I want you 
two to have time to decide what you are qoino to do. 

MR. MARTIN: Your Honor, I take it you have no 
objection if we proceed jointly. This is a joint defense. 

THE COURT: Whatever you say. 



Why don't you go out and put your heads tooether 


on what you are qoing to do next. 

(In open court, jury present.) 
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2 

(In open court; jury absent.) 

3 

THE COURT: I assume you are ready to go ahead? 

4 

MR. MARTIN: Gentlemen, your Honor. Yes, 

5 

your Honor. 

6 

(Jury present.) 

7 

THE COURT: Ladies and gentlemen, we are about 

8 

to proceed and hear some witnesses for the defense, but 

9 

before we do so, I want to calx to your attention a ruling 

10 

I made some time ago, at least prior to today, but I neglect* 

11 

to c«lx to your attention. 

12 

You remember that early in the trial there was 

13 

certain evidence offered by the Government and the Court 

14 

indicated that it wculd take this evidence subject to connec¬ 

15 

tion, was the phrase used by me, if you may remember. 

16 

I have told the lawyers and litigants 

17 

several days ago, I think it is now, that that evidence is 

18 

deemed connected and all I meant by that was that that evi¬ 

19 

dence iskept in the record to be considered by you in 

20 

your deliberations if you care to. 

21 

I will instruct you about this again and more 

22 

fully in my charge, but I just wanted to let you know about 

23 

that now. 

24 

Now, Mr. Martin or Mr.Stillman, which — 

25 

MR. MARTIN: I call Carol Raimondo. 
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CAROL raimondo, called as a witness by the 

defense, having been first duly sworn, was examined 

and testified as follows: 

DIRECT EXAMINATION 
BY MR. MARTIN: 

Q Mrs .Raimondo, what is your present occupation? 

I am a CPA. 

Do you still practice as a CPA? 

Yes, I am self-employed. 

Directing your attention to the period of 1969, 
by whom were you employed at that tJb..e? 

A I was employed at that time in the Washington 
office of Peat, Marwick, Mitchell. 

0 Did you know Joseph Scansaroli and Tony Natelli 
at that time? 

A Yes. 

0 Do you see them here in the courtroom? 

A Yes, I do. 

MR. MARTIN: The record should reflect the 

ident:fication. 

0 Now, directing y>ur attention to 1969, what was 
your position at Peat, Marwick & Mitchell? 

A Well, during the early part of 1969 I was a 
tax specialist and later in that year I was a supervisor 
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with Peat, Marwick, Mitchell in Washington in the Tax 
Department. 

q And during the spring of 1959, did you have any 
occasion as a tax specialist in Peat, Marwick's office to 
do any work with relation to National Student Marketing 


Corporation? 

A Yes, I did. We did any number of things such 
as answering questions or inquiries, tax matters, but 
also principally at that time we were working with the com¬ 
pletion of the corporate, Federal corporate and state cor¬ 
porate income tax returns for the fiscal year ended August 
31, 1968, which had to be filed by the 15th of May of 1969. 

q Mrs .Raimondo, I will ask you, if you would, 

to try and keep your voice up as best you can. Try to 
talkto people In the back row there. That would be helpful. 

You say that you reviewed the National Student 

Marketing tax return, is that correct? 

A Yes, I did. 

0 And that was the tax return for what period? 

A The tax returns for the fiscal year of the 
company which started In September 1, 1967, through August 

31, 1968. 

q Could you explain to the ladies and gentlemen 

of the jury how it is that in May of 1969 you were still 
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reviewing the tax return for the period ended August 31, 

1968? 

A Well, normally a corporation's Federal income 
tax return is due two and a half months after the close of 
its fiscal year. However, it is quite often the case 
that the information is not available to file a complete 
return by the due date, so the Government has an arrange¬ 
ment whereby you have an extension of time up to a maximum 
of six months beyond the original due date, which in the cas» 
of August 31, 1968, is May 15, 1969. 

0 Now, what was your function with regard to this 
tax return? 

A 1 reviewed the tax return after it was prepared. 

Q In the course of reviewing the tax return, did 
you make any notes at all? 

A Yes, I did. 

MR. MARTIN: May I have this marked as 
Defendant Natelli Exhibit 0. 

(Defendant Natelli Exhibit 0 was marked 

for identification.) 

0 Would you look, please, at Defendant Natelli's 
exhibit 0 and tell me what that is? 

A It. is a copy of the review memorandum with my 

notes that I made while I was reviewing the tax return. 
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MR. MARTIN: Can I have this marked as P, please. 
(Defendant Natelli Exhibit P was marked 
for identification.) 

Q I show you what is now Defendant Natelli Exhibit 

p for identification and ask you if you can tell us what 


that is? 


It is a copy of the Federal corporation income 


tax return for the fiscal year ended August 31, 1968. 

0 That is the return that you wre working on 
at the time? 

A That's right. 

Q Now, in the course of your review, did you have 
any occasion to raise a question about a provision for 
deferred taxes that the company had reported on its financial 
statements issued for the period August 31, 1968? 

A Yes. In my review notes I wrote a note questio 

ing whether or not the large — the provision, the amount 
of doferred tax provision that was provided at August 31, 
1968 was necessary. 

0 Try, if you can, ladies and gentlemen of the 
jury, on their account, wouldyou try as best you can to 
explain to them and to me what it is — what a provision 
for defarred taxes on a financial statement is and how the 
tax is ultimately reflected on the corporation's tax return 


/ 
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j-f they differ from that and how the one relates to the 
other. 

A Well, okay. 

A provision for deferred taxes is indicative 
of the fact that a company may report its income for account 
ing purposes, that is, for financial statement purposes, 
on a different basis than it reports the income for income 
tax purposes and ultimately the income reported is the 
same, but if you will, the difference is a timing difference 
of one year to another. So in the case of a provision 
for deferred taxes, it would mean that there was income 
reported for accounting purposes which had not yet been 
reflected in the corporation's tax returns but would be at 
some future fiscal year. 

MR. MARTIN: At this point, your Honor, I am 
going to offer Natelli Exhibits 0 and P for identification 
into evidence. I am showing them to Mr.Velie. 

MR. VELIE: Mr. Martin, are you offering any 
portion of this other than Note 2 3? 

MR. MARTIN: That is the only part I referred to. 

I have no problem in limiting it to that. 

MR. VELIE: No objection to the portion of 
0 which relates to Note 23. 


I just need one second for the other one. 


I 
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have no objection to P. 

(Defendant Natelli Exhibits 0 and P 

were received in evidence.) 

Q Looking at Defendant Natelli's Exhibit 0, would 

yhou tell the ladies and gentlemen of the jury what notation 
you made on that document in early May of 1969 as best 

you can recall? 

A May I just read it? 

Q Yes. 

A It says no possible deferred tax liability 

problem. Paragraph 4 4 of Opinion 11 would seem to indicate 
that the large deferred tax liability was not necessary. 

Q Did you have occasion to discuss the opinion 

yoau expressed there that the deferred tax liability might 
not be necessary with anyone else at Peat, Marwick & Mitchell? 

A Well,my review that Gene, who would be 

Gene Holloway, the partner in charge of the tax department, 
has discussed with Tony, Tony Natelli, indicating that I 
went to Mr. Holloway with this question and discussed it 
and then he went to Mr. Natelli to discuss it with him. 

Also in a working relationship, I worked with 
Joe Scansaroli on the question itself. I would have 
walked down the hall and, you know, that type of thing. I 
might walk down the hall to talk to Joe rather than go 


r 






1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


zb-8 


Raimondo-direct 


1387 


through any chain of command. 

0 When you discussed this with Mr. Holloway, who 
was your supervisor, did he agree or disagree with the 
conclusions you had reached there? 

MR. VEL1E: I am going to object to that as beinjj 

hearsay. 

THE COURT: Yes, I will sustain that. 

MR. MARTIN: Might I say, your Honor, I think 
it relates to your Honor's subject to connection ruling as 
to Mr. Natelli and Scansaroli during the course of the 
Government's case. 

THE COURT: I am sorry. I don't see it that 
way at ail,with all duerespect. I see it quite differently 
0 Subsequent to talking to Mr. Holloway, did you 
have occasion to discuss this matter with Joe Scansaroli? 

A Yes, we discussed it. I c/an't pinpoint any pa|r- 
ticu liar time of conversation but we discussed .the general 
subject of deferred taxes of National Student Marketing, 
any number of times. We worked on it. 

Q Do you recall having discussions with Mr. 
Scansaroli concerning the deferred tax provision that had 
been set forth in the financial statements for August 31, 

1968, which were published by the company in the fall 


25 


of 1968? 
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A We talked about that, yes. 

Q Again, Mrs. Raimondo, if you try and keep 
your voice up and would you tell us as best you can recall t 
substance of the conversation that you had with Mr. 
Scansaroli on that subject? 

A Well, as best I can recall, I raised with him 
the same question that I wrote down in my review memorandum, 
that is, from the standpoint of Opinion 11, which I am 
referring to Opinion 11 of the Accounting Principles Board, 
was the way that that calculation was made at August 31, 
1968, if you will, in line with that opinion. And it was 
my thought that perhaps it was not that because some of the 
things that were said in the opinion that perhaps it 
should have been calculated in a different manner. 


/ 
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Q And did you aid Mr. Scansaroli come to in those 
discussions, a conclusionas to that question. 

A Well, I can't say that I can recall us ever corn- 
in? to a conclusion per se. It would have been more of the 
type of thing that me raisino the question — it would be more 
like he would be — he would be more inclined, because it 
was more my field, the deferred taxes in the Tax Department, 
he would be more inclined to kind of question me and test my 
theory but basically, you know, to — if I or other people 
v/no were tax oriented alone with it perhaps to think that 
that was so, rather than, you know, rather than — you know, 
kind of test the theory on each other, but I think I probably 
would have taken more of a little bit of a leading role since 
I raised it to beq.in with. 

0 What you are saving is you were the expert in this 
area,not Mr. Scansaroli, so he would be relyinq on your 
expertise more than he yours, is that correct? 

MR. VELIE: Would be or dees she recall that he 
did? I object to that question. 

THE COURTS I think the intention of the question 
is clear. is that your recollection of how it went? 


THE WITNESS: Yes, that is. 

U And do you recall what tha conclusion that you 
received with Mr.Scansaroli was as to whether or not there ha 


Id 
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2 

been an erroneous provision for deferred taxes set forth 


3 

in tuie original report for the period ending August 31, 196 8? 


*4 

A I would say we got to that conclusion, yes. 


5 I 

Q And what was that conclusion? 


6 

A That the liability as provided had not taken into 


7 

account the impact of an item called the loss carried forward 


8 

as it could have done or should have done and that if you 


9 

took that into account, you would come up with a different 


10 

result. , 


11 

Q How did that different result — was it a large or 


12 

small difference as best you can recall? 


13 

A Well, it would have substantially eliminated 


14 

the need for any deferred tax liability, almost all of it 


15 

would not have had to have been provided. 


16 

Q During the timeyou were working on this problem. 


17 

did anyone — Mr. Scansaroli or Mr. Natelli, suggest to you 


18 

that you should do anything other than try and resolve this 


19 

problem fairly and honestly? 


20 

A No. 


21 

0 You have met Mr. Velie? 


22 

A Yes. 


23 

MR. MARTIN: He has some questions. 


24 

MR. VELIE: How shall we proceed, vour Honor? 


25 

THE COURT: If Mr. Stillman has some questions, I 
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suggest he pose them now and then you come up last. 


MR. STILLMAN: I have no questions. 


the COURT: However, before you beoin, Mr. Velie, 


let me see if I understand you, Mrs. Raimondo. 


BY THE COURT: 


Q Perhaps my difficulty is in not understanding the 


figure in question but your conclusionwas independently 


that there was a loss carry over provision in the figure whic 


should have been factored in which in turn, if it were, would 


have practically wiped out this figure for deferred tax 


liabilitv, which somebody had proposed? 


A That's right. 


Is that right? 


A That's right. 


Q Well, doyou know whether or not your view of the 


matter was ultimately accepted in the return that was filed? 


A well, this question had no impact on the tax 


return at all. 


Q So it really had nothing to do directlv with the 


return which is now in evidence, what we call Natelli's 


Exhibit P? 


Right. In other words, I raised a theoretical 


question which didn't affect the tax return which I saw whil* 


I was doing the tax — reviewina the tax return. 


/ 
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0 Do you recall independently how much deferred 


:ax liability, if any, was referred to in the tax return 


itself? 


It's right on the face of the return. 


How much is that amount? 


$170,650 Federal and $20,119 of State. 


THE COURT: Thank you. Forgive me, gentlemen, 


Go ahead. 


CROSS EXAMINATION 


bY MR. VELIE: 


Excuse me one second, Mrs. Raimondo. I am lookinc 


for a piece of paper. I will be riaht with you. Good 


afternoon, Mrs. Raimondo, I'm going to place before you 


Government's Exhibit 3 in evidence. 


I want to show you apiece of paper in there, page 


1915, and ask you if this is your piece of paper? Actually, 


it is a Xerox, isn't it? 


A Yes, that's my handwriting. 


0 That's your handwriting? 


A Yes. 


U Why don't you hold that in front of you for a 


minute. That's a memorandum you prepared, is it not, some¬ 


time in 1969, is that correct? 


Yes. 
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Q Do you want to take a minute to read it? 

A Do you want me to read it? 

Q Read it to yourself just to make sur- you know 
what we're talking about. 

You have read it? 

A Yes. 

Q In your memory you conclude, don't you, that at 
August 31, 1968, National Student Marketina had chanced its 
accounting system to a new system for reporting unbilled 
accounts receivables, is that correct? 

A Yes, that's riaht. 

Q Previously they had had some contracts in orogres 
accounting but previously thev used to use actual cos*-s 
snent which could be found on the comnany's books in recordi 
their expenses, is that correct? 

^ * think so but I really don't remember. I don't 

talk in the memorandum about how they recorded their expense; 
and I really don't remember after all this time. 

U Well, read tc yourself this line here which says 
expensed costs and incurred. 

New, in Enolish that means thev were down on the 
books, -.he costs, as they spent the money, is that correct? 


MR. MARTIN: Objection, your nonor. 
MR. VELIE: It is accountino. 



J 
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THE COURT: What puzzles me is Mrs. Raimondo state! 
she cannot recall the method which NSMC previously used. 

Q Do you see sonethino in that memorandum which 

refreshes your recollection about what you once knew about 
it? 

A Rioht. There is this one line about costs incurre: 
bu'i; the principle thrust of it was the income side of it as 
opposed to the cost side. 

q Am I right in saying the way they used to do your 
accounting for contracts in progress used to be to record as 
costs on those contracts in progress the money that they had 
soent? 

A That wouldn't be entirely accurate because — I 
used theword incurred which is probably better because money 
spent, which would indicate a strictly cash basis, whereas if 
you would go ut and order supplies, you would still have a 
liability to pay that. 

q so it is either cash or they — somebody because 
they have been billed — 

A Accrual, yes. 

q Those are not anticipated or estimated costs? 

A They are known in a sense but perhaps not paid for 

yet. 

Q Another difference that you noted was that they 
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used to require signed contracts and now, startina August 31, 
1968, they were going to begin to use an accounting system 
in which they would record income at the point at which an 
oral commitment to sign a contract was deemed to exist, is 
that another change that you noted in your memorandum? 

A Yes. The point of timing of when is a recognition 
of income point was changed, yes. 

Q From when it\Bed to be a signed contract and bille 
to when they got an oral commitment to sion a contract, is 
that the idea? 

A I assume that's what I say here, yes. 

Q Fine. Incidentally, it wasn't just you. You 
spoke to Mr. Scansaroli about that, isn't that correct, and 
he concurred in everything you said? 

A Yes, he concurred in my analysis. The memorandum 
discussed it in the tax impact and this is what he is con¬ 
curring with. 

Q If you will bear with me for a minute, I would 
like to put something onthe blackboard that may assist us her 
a little bit. 

Let me just straighten out one matter I couldn't 
follow from your testimony. Did you actually sit down with 
pencil and paper in hand and work on work papers and recomput 
for the other department at Peat, Marwick and Mitchell, 
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2 

accounting rather than Tax Department, did you actually sit d 

awn 

3 

and compute what the new deferred tax number should be for 


4 

them, is that work you did? 


5 

A I don't have any memory of ever having done that. 


6 

no. 


7 

Q Have you ever seen a work paper of yours to indi¬ 


8 

cate what you did? 


9 

A No, I haven't. 


10 

MR. VELIE: Gentlemen, I am going to refer to page 


11 

2531 of Exhibit 13 in evidence and put on the blackboard. 


12 

if there is any chalk left here — I am goina to put on the 


13 

blackboard entry number 2, the narrative portion which is 


14 

this . 


15 

Based on subsequent facts it was decided to adjust 


16 

three contracts entered into by Ron Michaels, number one, 


17 

Clairol, number 2, Cheesborouqh, and number 3 Ban. It goes 


18 

on to say this in effect is the same as a reclassification ent 

ry 

19 

for report purposes. 


20 

I believe this is Mr. Scansaroli's page, it has 


21 

been so identified by Mr. Oberlander hern. The entry goes 


22 

someth!net like this. The three contracts total 678, 562. And 


23 

this is service revenue which is beinc written off. 


24 

MR. MARTIN: What's the paqe on that? 


25 

• 

MR. VELIE: 2531. Mrs. Raimondo, you may have to 
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sit up from time to time to catch this. And then correspond¬ 
ing cost of service revenue is also being written off in the 
amount of 489,812. 

The difference between these two numbers, you can 
calculate it if you like, to save time, is $188,750. This is 

being written off too, profit on these three oarticular 
contracts. 

MR. MARTIN: i object, vour Honor. This is a 
summation. It is not the testimony of this witness. 

THE COURT: Well, I must agree I am concerned 
about the last phrase you just used, in other words, Mr. 
Velie, I don't see what this kind of thine h-s to do with 
cross examination of Miss Raimondo. She hasn't testified 
she had anything to do with any of this. 

MR. VELIE: I am coming to this. 

THE COURT: I hope you are coming to something 
that relates to the direct examination. 

Q Am I right, Mrs. Raimondo, the difference between 
service revenue and the cost of service revenue is in fact 
the profit on the service revenue, is that correct? 

A That's right. 

Q And so that if this is a write off entry, then 
what is being written off is the revenue, the costs and the 
profit? 
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1 2 

A Yes. 


1 3 

Q Do you happen to know how it came out that the 


K 4 

deferred tax item which you first raised the question about, 


1 5 

came out exactly to the penny the profit on those three 


K 6 

contracts? Can you tell us anything about that? 


■ 7 

A Well, it wasn't the same. 


■ 8 

q It wasn't? Well, can you explain to the jury, 


3 9 

then, how this entry, instead of sayino profit or retained 


■ 10 

earnings here, says provision for deferred — 


H 11 

MR. STILLMAN: Income taxes. 


■ 12 

Q —income taxes and absorbs everv penny of that 


■ 13 

loss. 


■ 14 

MR. MARTIN* I object to the question, your Honor. 


I 

Improper cross of this witness. 


I 

THE COURT: I am inclined to aqree. In other 


I 

words, Mr. Velie, she had nothing to do with preparing this 


I 

particular page that I know of. If you want to ask her, 


l 

why, you may but I don't think she made any entries on 


1 20 

page 23bl of Government’s 13. 


l 

MR. VELIE: That's correct, your Honor. 


l 

THE COURT: How in the world can you be asking 


I 

her? 


1 

MR. VELIE: Very well. 


a_ 

THE COURT: I know the araument but you already 



k. 




lze 11 


Raimondo - cross 


1399 


got evidence from which you can make the argument. The Doint 
I am making is, I agree with the objection. We don't have to 
raise it with this witness. 

MR. VELIE: That's all I have. 

THE COURT: Anything further, Mr. Martin? 

MR. MARTIN: I have nothing further. 

Thank you verv much. 


THE COURT: Thank you, Miss Raimondo, vou may be 

excused. 


(Witness excused.) 

THE COURT: Given the hour, Mr. Light and ladies 
gentlemen, I think everybody in the case needs lunch. We 
will be back at 2:15. 


an 


(Luncheon recess.) 
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2:15 P.M. 

(In open court;jury present.) 

THE COURT: Now, Mr. Martin. 

MR. MARTIN: Joseph Hearne, your Honor. 

0. HEARNE, called as a witness 


JOSEPH 0. HEARNE, called as a witness 

by the defense, having been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. MARTIN: 

q Mr. Hearne, what is your present occupation? 

A I am an audit partner in theWashington office of 

Peat, Marwick, Mitchell & Company. 

q How long have you been associated with the 

Washington office of Peat, Marwick? 

A Since 1966. 

q Do you know Tony Natelli? 

A I do. 

q Joe Scansaroli? 

A I do. 

q Directing your attention to the period early 

October 1968, what was your title at Peat, Marwick & Mitchell 


at that time? 


I was a manager on the audit staff, Peat,MarwickL 


Mitchell. 
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2 

0 At that time how long had you known Tony Natelli 

? 

3 

A Approximately six to eight weeks. 


4 

Q Am I right that he had just come back from Italy 


5 

to become the managing partner of the Washington office of 


6 

Peat, Marwick & Mitchell during that summer? 


7 

A That is correct. 


8 

Q Directing your attention to the period early 


9 

Octol>er 196 8, did you have occasion to have a conversation 


10 

with Mr. Natelli concerning the work he was doing with re¬ 


11 

lation to National Student Marketing Corporation? 


12 

A yes, I did. 


13 

0 Where did that conversation take place? 


14 

A In his office. 


15 

0 Who was present? 


16 

A Mr. Natelli and I. 


17 

0 Will you, sir, tell us as best you can what Mr. 


18 

Natelli said to you about the work that he was doing on 


19 

the National Student Marketing Corporation engagement? 


20 

MR. VELIE: Can we fix the date of this con¬ 


21 

versation? 


22 

U What was the date of this as best you can recall 


23 

it, sir? 


24 

A It was either the last week or two of September 


25 

or the first week or two of October. 
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MR. VELIE: 1968,Mr. Hearne? 

THE WITNESS: Yes. 

MR. VELIE: Your Honor, strictly speaking, this 

is hearsay. It is a self-serving statement of the defendant. 

THE COURT: This is potentially a hearsay problem r 

I agree. 

MR. MARTIN: Your Honor, I thinkhearsay is 

relevant when it goes to state of mind. We are dealing witi 
a charge of knowing wrongdoing, your Honor. 

THE COURT: I know what we are dealing with. 

In any event, I will take it subject to further ruling if 
necessary. 

Q Can you tell us, sir, what Mr. Natelli said 

to you on that occasion? 

A The conversation followed a request by me 

to meet with Mr. Natelli on another matter during the day — 
MR. VELIE: Objection as not responsive. He 
was asked what was said between the parties. 

THE COURT: Yes. 

Q Just tell us what Mr. Natelli said to you, sir, 
about the National Student Marketing engagement without 
getting into the event that brought you into his office on 
that day. 

A All right. Mr. Natelli said that he and Mr. 
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Scansaroli had been discussing during the afternoon matters 
in connection with National Student Marketing. Specifically, 
as I recall, there were two matters under discussion, 
one being a problem in connection with the confirmation of 
certain contracts of National student Marketing. For some 
reason the confirmation process of written communication 
was being modified in a manner in which Mr. Scansaroli was 

to telephone key officials of the client in order to confirm 
the contracts outstanding. 


The second area that he related to me was a 
researching of the appropriate method of recording income 
on certain contracts of National Student Marketing. 


What did he say on that subject that you recall? 

A They had considered the appropriateness of 
three methods of treating these contracts, one being to 
expense all costs incurred to date and recognize no income. 

The second to defer all costs incurred and third 
to utilize a percentage of completion method of accounting. 

During this conversation he indicated that in 
his judgment ;he expensing of all costs incurred to date was 
unduJy punitive inasmuch as this was a fairly new company 
that had committed a substantial portion of its total 




resources to the establishment of the capabilities to carry 
out these contracts nd the programs that resulted in these 
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contracts and that he didn't feel that was fairly reflecting 
the activity of the company to that point in time. 

The second alternative of deferring cost, they 
had investigated and because of the lack of detail as to 
the buildup of the specific costs on the individual con¬ 
tracts, they could not follow that approach and again 
there was a problem further in that he did not feel that tha: 
would clearly or fairly reflect the activities of the company 
to that point in. time. 

He had, therefore, concluded after his research 
and discussion with Mr.Scansaroli that the appropriate 
method should be to recognize the benefit of the effort that 
had been expended by the company to that point in time 
and that he had concluded that he would follow the percentage 
of completion method of accounting. 

C Did Mr. Natelli ask you not to tell anybody 
about the method of accounting he was using for National 
Student Marketing? 

A Absolutely not. 

q Did Mr. Natelli in any way during the course of 
that conversation indicate to you he was doing anything 
other than trying to make an honest judgment as to how to 
solve the particular accounting problem? 

A No. 
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MR. MARTIN: I have no further questions, 

your Honor. 

THE COURT: Mr.Stillman? 

MR. STILLMAN: None, your Honor. 

MR.VELIE: Your Honor, if you will bear with me 

for a moment. 

CROSS-EXAMINATION 
BY MR. VELIE: 

Q Mr. Hearne, you are a partner at Peat, Marwick, 
Mitchell & Company, is that correct? 

A That's correct. 

Q You are, of course, Mr. Natelli's friend as 
well, is that the idea? 

A I am a business associate of Mr. Natelli. 

Q Do you like him? 

A As a business associate we have a very satisfactory 
relationship. 

Q You don't want to see him get in any kind of 
trouble, do you? 

A None that he doesn't deserve. 

0 Tell me, Mr.Hearne, do you happento recall 

if Mr . Natelli told you why it was that they were going to 
U3e teJephone confirmations? 

A The telephone was not in sufficient depth for 
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him to give me the reason, merely that he had a problem 
with the written confirmation and that that was their 
solution to the problem. He did not indicate the nature 
of the problem. 

Q Did Mr. Natelli then— see if this helps you. 

Was there any telling you that Mr.Scansaroli or Mr. Natelli 
felt that they couldn't confirm in writing — let me break 
here for a second. 

You are familiar, of course, with auditing 
confirmations which are done in writing, is that correct? 

A I am familiar with that procedure, among others. 

Q That is a traditional method, isn't it? 

A I wouldn't say traditional. Customary is 

probably a more accurate word. 

Q It is less usual, is it, to confirm by telephone 

A Less usual simply because it is more cumbersome. 

It is easier to make 100 written letters them it is 100 
telephone calls. 

0 Did Mr. Natelli tell you that the reason they 
didn't confirm in writing this time but used the telephone 
instead was that he and/or Mr.Scansaroli felt that this was 
a special type of situation. The salesmen were dealing 
with various clients and they were at the point that if the 
pushed the clients too hard, the clients would stick them 
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in the back some place and say, we are busy, we don't have 
time to sign contracts, that they, Mr. Natelli and Mr. 
Scansaroli felt it was a touch and go situation between 
the account executive and the people he was dealing with and 
that in many cases dealing with the ad agent, they didn't 
want to push the ad agent too hard because the agent had som 
power as to who would in the future do the advertising, 
did he tell you that? 

MR. MARTIN: I am objecting to the question. 

It is argumentative. It is not based on any facts in 
evidence that I have heard, your Honor. 

THE COURT: I am going to sustain the objection 
as to form for another reason. I think it might be useful 
if you broke this down. You covered quite a bit of ground 
there and in fairness to the witness to begin with, I 
think if you can break it down, it would help. 

0 Did they tell you that, in short, they were 

confirming in this fashion some two months after the audit 
year had closed? 

Do you understand that the audit year had closed 
two months before? 

A I do now. I am not sure that I did then. 

( .l Mr. Natelli didn't tell you that, is that the 

_ »OUTNtRN D.ST -, C T COURT REPORTERS. U.*. COURTHOUSE 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


zb-9 


Hearne-cross 


1408 


idea? 

A If I might explain, I would give you the context] 
in which these comments were made which I started to do. 

Q Why don't you. 

A I requested to see Mr. Nabelli on a different 
matter during the normal business day and he was not available 
and l>ecause of the urgency of the matter, I waited around 
after hours until he was available to talk with me. We 
concluded our business that I requested to see him on and 
at the conclusion of that conversation he apologized for 
keeping me waiting and in explaination for the delay, made 
these comments, which weru not in great depth and did not 
go into the detail that you elaborated in your question. 

Q Fine. Let me just ask you. Did you have the 

impression from what he was telling you that he was telling 
you it was two ninths after the year had ended, this problemj 
of confirming basically? 

A I don't recall his mentioning the timing of 

the year end. 

Q Do you recall if he mentioned to you a concern 

on the part of the company that if written confirmations 

were used, the company might lose the business, that is, 
that the business would be diverted elsewhere. National 
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2 

Student Marketing wouldn't get it? 


3 

A No. 


4 

Q He didn't tell you? 


5 

A He simply stated there was a problem with 


6 

writtenconfirmation and they had concluded that this was the 


7 

method they were going to follow. Substantially all of 


8 

the conversation dealt with the other accounting issue of 


9 

income recognitions. 


10 

Q And that took place, you say, in October of 1968 

? 

11 

A To the best of my recollection. 


12 

0 Is that the first you heard of this particular 


13 

problem? 


14 

A Yes. 


15 

MR. VELIE: No further questions. 


16 

THE COURT: Any redirect, Mr. Martin? 


17 

MR. MARTIN: I have none, your Honor. 


18 

THE COURT: Thank you, Mr. Hearne. You may be 


19 

excused. 


20 

(Witness excused.) 


21 

MR. MARTIN: Your Honor, may I just have a 


22 

moment to confer. 


23 

(Pause.) 


24 

MR. STILLMAN: I » Arnold Berman, your Honor 

• 

25 

• 
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1 

2 

ARNOLD BERMAN, called as a witness by the 


3 

defense, having been first duly sworn, was examined 


4 

and testified as follows: 


5 

DIRECT EXAMINATION 


6 

BY MR. STILLMAN: 


7 

0 Mr.Berman, what is your occupation, sir? 


8 | 

A I am a certified public accountant. 


9 

0 Do you practice here in New York? 


10 

A I practice in New York. 

j 


11 

0 Do you have a firm? 


12 

A I have a firm and its name is Arnold Berman & 


13 




Company. 


14 

o Would you do me the favor, Mr. Berman, and speak 


15 

to me so that these ladies and gentlemen can hear everything 


16 

that you have to say. 


17 

A All right. 


18 

Q Were you practicing in New York back in 1968 and 


19 

1969 in the firm of Arnold Berman & Company? 


20 

A Yes,sir, I was. 

• 

21 

Q Did you firm number among its clients a company 


22 

by the name of New England Travel? 


23 

A Yes, sir. Also known as AIFS, American Institute 


24 

for Foreign Study. 


25 




SOUTHERN DISTRICT court rerorters. u.s. COURTHOUSE 





1 


lz£ 1 


Berman - direct 1411 

Q Institute of Foreian Study? 

A For Foreign Study. 

Q Could you briefly describe for the ladies and 
gentlemen of the jury the nature of the business of this par¬ 
ticular client? 

A They got together study groups, sent them to 
Europe by chartered plane. They sent these orouns to various 
universities where they learned specialized subjects. 

In addition they had travel programs for Dart of the time. 

Q Mr. Berman, did there come a time when you learned 
that your client was considering a business transaction 
with National Student Marketing Corporation? 

A YeS ' ^ was brought to my attention by 

Mr. Walter, who said he had a conversation with Mr. Randall 

W 

Q And Mr. Walter is Mr. Roger Walter? 

A Mr. Roger Walter. 

0 Did there come a time, Mr. Berman, when you learne: 
that — from Mr. Walther, that there was to be a transaction 
involving New England Travel and National Student Marketing 
Corporation? 


Yes, sir. I was involved with the negotiations. 

On behalf of New England Travel? 

On behalf of New England Travel. 

Directing your attention, Mr. Berman, to the perio 
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2 

between December of 1968 and February of 1969, did you have 

• 

3 

occasion to travel to Washington, D.C., in connection with 


4 

this transaction? 


1 

5 1 

A I did. Sometime between December and February, 


6 

I don't recall when, I went to Washington to see ~ to the 


7 

offices of National Student Marketing where I saw Mr. Bernie 


8 

Kurek. 


9 

Q And did Mr. Kurek have anyone with him? 


10 

A He had an assistant. I think his name was Mr. 


11 

Buck. 


12 

U John Buck, does that ring a bell? 


13 

A I think so. 


14 

q Can you briefly tell to the extent you can recall. 


15 

tell to the extent you can recall, tell the ladies and 


16 

gentlemen of the jury what was said in the course of this 

• 

17 

conversation you had with Mr. Kurek? 


18 

A well, I asked Mr. Kurek various questions about 


19 

the financial operations of the company and about certain 


20 

items on the balance sheet. Whatever questions I asked, he 


21 

answered, and finally we focused on one particular item, con¬ 

- 

22 

tracts n» prooress. He gave me all the information that I a; 

sked 

23 

except that I asked in connection with contracts in progress 

t 

24 

I asked that I see the accountants. 


25 

U And by the accountants, were you referring to the 
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2 

National Student Marketing's outside auditors? 


3 

A I was referring — yes. Peat, Marwick and Mitche 

LI. 

4 

Q Did you leaveMr. Kurek's office that day? 

i 

i 

5 

A On that very day I went over to the offices of 


6 

Peat, Marwick and Mitchell. 


7 

0 That's in Washington? 


8 

A in Washington. 


9 

U Right across the street, as apparently we have 


10 

learned, is that your recollection? 


11 

A I don't recall. 


12 

Q What happened when you got to the Peat, Marwick 


13 

office? 


14 

A I was led into a rather small office and a gentle¬ 


15 

man was sitting behind the desk ready to answer my questions. 


16 

0 Do you remember the name of the gentleman? 


17 

A well, I don't remember the name of the gentleman 


18 

but I do remember that the gentleman who showed me the work 


19 

papers was the gentleman who had written the material in it. 

• 

20 

At least the introductory material. 


21 

MR. STILLMAN: Mr. Scansaroli. Would you stand 


22 

up a moment, please. 


23 

0 You and I have discussed this before, Mr. Berman. 


24 

I take it you don't recall Mr. Scansaroli, that is, this 


25 

person *s being the nerson you saw that day, is that right? 
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A I can't picture in my mind — Mr. Scansarolie " 
is sitting behind the desk at that day. 1 only remember 
that the fellow I spoke to, the man I spoke to had an inti¬ 
mate knowledge of the pacers and I was under the impression 
it was the man that had made up these papers. 

MR. STILLMAN: Thank you, Mr. Scansaroli. 

Q I would like to show you Government's Exhibit 3 
in evidence, which has been identified as the soecial sales 
workincr papers at August 31, 1968 and will you tell the jury 
whether or not you can identify those work papers? 

A I could identify that these are the work papers 
that I saw that day because I clearly remember the fact 
that they were on verv larae lines and that there were three 
items at the bottom. 

This one, two, three business. 

0 Did you have occasion — did you have the oppor¬ 
tunity on the occasion of this visit, to review those work 
papers? 


A I did. I didn't — I did not oo through them 
thoroughly. I reviewed them and read some of the introduc¬ 
tory material. 

U Did you have occasion to discuss with the person whD 
crave you those work papers anything concerning their contents? 

A We discussed the method of accounting and how it 
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was applied. 

Q Did you receive answers to all the questions that 
you put to the person who was showinq you the work pacers? 

A I did. 

0 I believe you told us this, but just so I an, clear 
on it, is there any question in your mind but that the person 

with whom you were talkinq was the person who was the author 
of the work paoers? 

MR. VELIE: Objection. That's been asked and 

answered. 


THE COURT: Correct. Next question. 

MR. STILLMAN: is everyone satisfied — 

THE COURT: I am, certainly, and I am askino 


you 


to put your next question. 


Q Did you experience env difficulty in oettino any 
explanation to the questions you put concernina the con¬ 
tracts m progress when you were at Peat, Marwick's office? 

A None whatever. I felt as if all the information 
that £ requested was qiven to me. 

U And after Vou got the information that you sought 
did you leave the office that day? 

A I did. 

U To the best of your knowledoe, did there come a 
tim. when New Enqland Travel entered into the transaction 
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2 

which Mr. Walther had been discussing with Mr. Randall? 


3 

A Yes, sir, they did. 


4 

Q By the way, Mr. Berman, prior to this particular 


5 

transaction, did you know — prior to the transaction that 


6 

you have told us about, did you know either Mr. Natelli or 


7 

Mr. Scansaroli? 


8 

A Did I know them? 


9 

Q Yes. 


10 

A I had met Mr. Natelli. 


11 

U In connection with the transaction? 


12 

\ In connection with the negotiation leading up to 


13 

the final transaction. 


14 

Q As happenstance would have it in life, you and 


15 

I know each other for purposes totally outside this proceed¬ 


16 

ing, isn't that right? 


17 

A Exactly right. 


18 

MR. STILLMAN: Thank you, sir. I have nothing 


19 

further. 


20 

THE COURT: Mr. Martin? 


21 

MR. MARTIN: Nothing. 


XX 22 

CROSS EXAMINATION 


23 

BY MR. VELIE: 


24 

0 Good afternoon. 


25 

a Good afternoon. 
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0 We have met before? 

A Yes. 

Q In fact you favored me with an interview during 
tha lunch break? 


A Yes. 


0 See if you can fix the date of that conversation 
you had with whoever it was that showed you Government's 
Exhibit 3. 

Th*t was before the Februarv closing of the NAT 
acquisition, is that correct? 

A NET acquisition? I can't recollect. I tried to 
look for diaries, in fact at your suggestion, as to what I ha< 
in writino and X had vcrv li^.tl©. 


0 So you can * t —- lot me ask you. 

Can you or can you not tell us whether the con¬ 
versation you had was before or after NET was acquired? 

A It was before NET was acquired. 

0 Was it durinn the course of the negotiations that 

you were doing your job, is that the idea? 

A I can only remember it was sometime before. Some 
time between December and February. 

0 Sometime between December and February? 

A I don't recall. 

Q Did whoever it was who showed you those capers 
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:ell you that the 1.7 million dollars in contracts which were 
discussed in those paners, were confirmed by the following 
method. 

I will just ask you separately. Do you recall 
being told that some of these contracts were confirmed by 
callinq up National Student Marketing's printer on the tele¬ 
phone? 

A No, I didn't ask any of those questions. 

Q And you didn't cet an answer like that either? 

A That's right. 

MR. STILLMAN: He said he didn't ask any of 
those questions. 

MR. VELIE: I asked a second question. He answered 

it. 

THE COURT: Next question. 

U Did he tell you, whoever that person was, that 
written confirmations were not used because the company was 
concerned it might lose the business which was represented 
by that $1.7 million in sales? 

A Sales? 

No, I didn’t ask that question. 

THE COURT: In other words, you didn't ask any 
questions about contracts which might h*ve been referred to : 
these work papers -- 
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MR. STILLMAN: sir, sorry, your Honor, I can't heal 


THE COURT: I haven't spoken loud enough. 

0 In other words, as I understand your testimony, 
Mr. Herman, you didn't raise any questions about accounts 
receivable or fixed fee contracts — 

A No, not exactly. 

U Oh, you did — 

A We discussed the method and how'it came about, 
but I did not ask how they were confirmed physically. 

THE COURT: You didn't ask anything about confir¬ 
mations, if any, about such accounts receivables? 

A No, sir. 

the COURT: Did you ask about the method of 
accounting as such? 

THE WITNESS: That's right. 

the COURT: what were you told was the method 
of accounting? 

the WITNESS: To take — well, the method of accoj 
mg tuftt was reflected on the balance sheet. 

l’HE COURT: What was that? 

THE WITNESS: That was to - for all contracts, 
for which commitments were received, to take into account 
a portion that would correspond to the percentage of work 
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done. 

THE COURT: Which is sometimes referred to in your 
profession as percentage of completion accounting, right? 

THE WITNESS: It is parallel to it. 

THE COURT: Parallel to it. Thank you. 

Q You said percentage of the work done. 

Did you understand the work of National Student 
Marketing to be deliverina promotional materials to young 
people on campuses? 

A Yes, I did. 

0 Did you receive an impression from the person you 
spoke to that the percentage of completion being recorded as 
income was a percentaae of the number of promotional pieces 
of literature or the like which had actually been delivered 
by campus representatives as a percentaoe of the total amount 
that they were going to deliver in the life of the contract? 

A No, sir. 


MR. STILLMAN: Mr. Velie worked hard to net that 
question out. I object to it. 

THE COURT: I am afraid I would agree. I think fnom 
your own viewpoint, you ought to rephrase that. 

U Did the person with whom you were speakino tell 
you th*c on December 9, 1968 there was so much concern about 
the uncollectibility of these particular contracts in process) 
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that a meeting was held between Peat, Marwick and Mitchell 
and Company -- 

MR. STILLMAN: This is outrageous for him to do 
He knows there was no conversation. He is the Govern¬ 
ment of the United States in this courtroom, not just some 
lawyer from down the street. I object to this. 

MR. VELIE: Can we have tha+- remark stricken, 

please. 

THE COURT: I vi11 take this assn objection 
which I will sustain for quite another reason advocated by 
the obiector. 

I don't think that we have to ask questions like 
that. 1 certainly will permit questions which are much 
briefer and to the central point involved without going into 
any conversations or meetings or whatever. 

Do you see the noint I am making? 

MR. VELIE: Yes. 

THE COURT: Try again. 

0 Were you told that Peat, Marwick end Mitchell's 

representatives were so concerned about the uncollectibility 
of th-se very contracts that they would require that con¬ 
tracts to be recorded would have to be firm enouoh to be 
confirmed in writing by the year and? 

A No. 
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MR. MARTIN: Objection. 

THE COURT: Sustained. 

Do you recall any evidence of concern by this 
unknown individual at Pe»t, Marwick's offices recrardina con¬ 
firmation of any accounts receivable? 

THE WITNESS: No, sir. 

THE COURT: All riaht. There was no evidence of 
any concern. 

THE COURT: You have answered me, no. 

Next question. 
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Q Would you say there was no evidence of any 
concern, is that fair to say? 

A Yes, sir. 

Q Yes, there was no evidence of any concern? 

A Yes,sir. There was nothing from what was said 
that would concern me. 

MR. VELIE: Thank you. 

THE COURT: Mr.Stillman? 

MR. STILLMAN: Nothing further. 

THE COURT: Thank you. You may be excused, sir. 
(Witness excused.) 

MR. MARTIN: Mr. Earle. 

MR. VELIE: Your Honor, before the witness come 

up, may we approach the bench? 

THE COURT: Let's get him out here and sworn 
and if it is very important, we will go to the side bar. 
VICTOR EARLE, called as a witness bythe 

defense, having been first duly sworn, was examined 
and testified as follows: 

THE COURT: Sir? 

MR. VELIE: I would like to come up for a brief 

moment. 

THE COURT: Do you mind if we get some clue as to( 
what this is about? 
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MR. VELIE: It is a point of personal privilege, 
if I may, your Honor. I would like to take it up. 

THE COURT: That is somewhat unique. We 
will take a brief side bar. Excuse us. 

(At the side bar.) 

MR. VELIE: Your Honor, my application is just 

this: It is almost time for the afternoon break. Defense 

counsel have done me the courtesy of telling me a little bit 
in advance who their witnesses were so I can have my tran¬ 
scripts ready and look like a lawyer when it is time to 
cross-examine. Unfortunately, they told me four names, non 
of which was Mr. Earle for today. I would like ten minutes 
to look at his transcript. That is the personal matter 
I speak of. 

So that if we could take our break either before 
he testifies on direct or immediately after, let me have 


a look 


The COURT: We will take it after we hear from 


him and break. 

MR. MARTIN: I will do it either way. Judge. 
THE COURT: Let's take it after the direct. 

(In open court.) 


WITHIN 
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DIRECT EXAMINATION 
BY MR. MARTIN: 

Q Mr.EArle, what is your present occupation, sir? 
A I am a lawyer. 

0 For whom do you work? 


& Company. 


I am general counsel of Peat,Marwick, Mitchell 


MR. STILL: Your Honor, because I have such 


a loud voice, I must have poor hearing. 

THE COURT: I think Mr.Earle may have a cold. 
THE WITNESS: I think I have a frog, your Honor 
THE COURT: We will be patient. 

0 Mr.Earle, will you talk to the people in the 
back of the room. 


I am general counsel for Peat, Marwick, Mitchell 


& Company'; 


THE COURT: Would you like a glass of water? 

THE WITNESS: That would help, your Honor. 

Q Would you tell us your background, where did 
you go to law school, sir? 

A 1 am a graduate of Williams College and 
Columbia, Law School. 

Q Subsequent to Columbia Law School, what did you 
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A I spent one year as law clerk to Judge Leonard 
Moore of the United States Court of Appeals for the Second 
Circuit. 

Then spent seven years associated with Cravath, 
Swaine & Moore. 

Q A large firm in New York City? 

A Yes. 

Q After leaving Cravath, you joined Peat, Marwick 

& Mitchell? 

A Yes. 

Q Directing your attention, sir, to the period 

October 31, through November 3, 1969, were you the general 
counsel of Peat, Marwick, Mitchell? 

A Yes. 

Q And were you, as general counsel of Peat, Marwicc, 

Mitchell consulted at that time concerning a comfort letter 
that was being issued or to be issued to National Student 
Marketing Corporation, and Interstate National Corporation? 

A Yes, I was. 

Q I show you, sir, what ha3 been marked Natelli 

Exhibit K. I ask you, sir, if you can identify that? 

THE COURT: I believe that it is in evidence 

as Natelli Exhibit K, correct? 

MR. MARTIN: Right, your Honor. 
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A I believe this is the comfort letter along with 
a covering letter to Mr. Epley and a further covering 
letter to members of the board of directors of National 
Student Marketing and Interstate Corporation. 

0 On October 31, 1969, which was a Friday, was 
that the day that you first heard about this — any problem 
relating to this comfort letter as best you can recall? 

A Yes. 

Q Where physically were you? 

A I was home that day. I was taking a day of 
vacation. 


Q Who did you talk to on that day about this subject? 
A I was called by Tom Holton who was a partner in 
our professional practice, in the firm's professional 
practice department. 

He called me from the firm's executive office in| 

New York . 


0 Do you know where Mr. Natelli's office was at 
that time? 

A In Washington. 

Q Did you on that day or any time prior to the 
time this document, Natelli Exhibit K was mailed, speak 
directly to Mr. Natelli? 


A 


No, I didn't. Not in connection with that mattejr 








t 


zb-6 


Earle-direct 


1428 


Q Natelli Exh ibit K says, sir, in the last para¬ 
graph, "As indicated in the last paragraph of the transmittal 
letter, we have consulted with our legal counsel and have 
been advised that we should send each of you copies of 
che enclosed letters and take no further action regarding 
this matter unless subsequent developments dictate other¬ 


wise ." 


Were you, sir, the legal counsel referred to in 


that letter? 

A I believe so, yes. 

Q And was it your decision to take no further 
action and to send your comfort letter to the members, each 
member of the board of directors of each of those two corpor^ 
tions? 


A Well, it was. I qualify that to say that like 
any lawyer I make recommendations but in this case my 
clients certainly followed my legal advice. 

Q Will you tell the ladies and gentlemen of the 
jury what was the basis of your recommendation? 

MR. VELIE: Objection. Mr. Earle's interesting 
legal conclusions after October 31 should not concern us her<i. 
He said he hasn't talked to Mr. Natelli about this letter. 

I see no basis for getting into what the lawyer for Peat, 
Marwick & Mitchell was thinking about. 

r . r -.» .**» r «• V • U 5 COUKTMOU5* 




zb-7 


Earle-direct 


1429 


THE COURT: Well, I am troubled on another 


score. Maybe you have the same thing in mind, but I uould 
put it differently. I don't see the relevance to this 


case . 


MR. MARTIN: Let me go at it another way, your 

Honor. 

Q Was one of the matter that was discussed prior 
to the time this letter was prepared whether or not Peat, 
Marwick, Mitchell should bring these events to the attention 
of the Securities andExchange Commission? 

MR. VELIE: Who is talking to whom and when? 

THE COURT: Yes, I am sorry, Mr. Martin. This 
is very confusing. I don't understand this at all. 

MR. VELIE: I believe we have no conversations 
with Mr. Natelli. 

THE COURT: Mr.Velie, I just agreed with you, 
in effect. You don't have to add anything. You 
are going to have to ask something else because this makes 
no sense on the present state of the record. 

0 In Exhibit K it says, did it not, sir, that 
Peat, Marwick would take no further action regarding this 
matter. Had other action been discussed between you and 


Mr. HoLton? 


Yes. 


/ 
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MR. VELIE: Objection to what this witness is 
talking about with Mr. Holton. 

THE COURT: I will allow a yes or.no answer. 

A The answer is yes. It was discussed on Friday, 
October 31, the possibility of other action. 

0 Was one of the other actions discussed, the 
possibility of — 

MR. VELIE: I object to leading. 

THE COURT: We don't like leading, particularly 
of a witness such as Mr.Earle. I think the real problem 
here is quite different than is being adverted to for the 
moment, and I think the sensible tiling to do, it is a 
good time to take the afternoon reoess. 

You gentlemen remain and we will get into what 
this is really about, and then I will rule on it. Ten 
minute recess, ladies and gentlemen. 

(Jury left the courtroom.) 

THE COURT: Now may I suggest the obvious, Mr. 
Martin,. Just put direct questions to Mr.Earle. He 
needs no quidance or words from you as to his ans' ars, you 
know that. Just ask whatever it is and then if the 
Government wants to object after it is all over, I will rule 
on it. 

MR. MARTIN: May I make an offer of proof? 


1 
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Mr.Earle, what other swmm of action were 


THE COURT: We have Victor Earle here. I know 
from experience he is very articulate. I understand him 
very well. Go ahead. We will voir dire him. it 
shouldn't take very long. 

VOIR DIRE EXAMINATION 
BY MR. VELIE: 

Q 

discussed with Mr. Holton on that occasion? 

A We talked about the possibility of communicating 
with the SEC. 

Q What was the basis, sir, of the decision not to 
communicate with theSEC? 

A Primarily the timing.. By thetime the events 
were in the posture where we could communicate with the 
SEC, it was five o'clock on Friday and we decided we wouldn' 
reach the chief accountant at the SEC. 

Q Was there any discussion about contacting the 
SEC the following Monday? 

A Yes. I decided to think about it on the 
• | 
weekend and come to a conclusion over the course of the 

weekend, which is what we did. 

Q What was the reason for the conclusion that 
you reached, sir? 

A It was a legal reason. I decided it would be 
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a law violation tc communicate with the SEC. 

Q What type of law would that violate? 

A Well, X felt it would violate the Illinois 

statute which applied at least to Interstate Corporation whish 
was domiciled in Illinois which prohibits accountants com¬ 
municating confidential communication to third parties. 

New York doesnot have a similar statute, but the AICPA 
Code of Ethics applies to accountants in New York and as 
well as the New York State Code of Ethics and both of those 
Codes would have been violated in my view. 

So I felt that the alternative appropriate 
procedure would be to communicate with both boards of 
directors which had — both boards having outside members 
and let them act or not act, as they saw fit. 

Q In coming to this decision, before you reached 
that decision, did anyone, Mr. Holton or anyone else ever 
express any concern that if Peat, Marwick, Mitchell were 
to go to theSEC, Mr. Natelli might have some problem per¬ 
sonally? 

A No, nothing of that kind. Mr. Holton was com¬ 
municating with Mr. Natelli all that afternoon. I didn't 
because I was home. 

THE COURT: Mr. Martin, tell me something. What 
was it that you — going to the SEC about what? 


i • • 
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THE WITNESS: Your Honor, I was very troubled. 

I thought I had been misled, the firm had been misled becaus 
during the various telephone conversations back and forth 
between Mr. Holton and Mr. Epley,and Mr. Holton,and 
Mr. N'atelli and Mr. Epley, and occasionally baok to me at 
home, it was made clear to me that the companies were considi 
ing closing a merger notwithstanding the fact that our inforna¬ 
tion, that is. Peat, Marwick's information going to them 
was not the kind of comfort that was contemplated. 

It contained adverse information, negative 
information. That they were contemplating closing notwith-* 
standing that. 

And I therefore suggested a Paragraph 8 included 
in our comfort letter which was being read to them over the 
telephone paragraph by paragraph, pointing out the significance 
of this factual information. I think the next to the 

last paragraph which was added, I haven't looked at this letf 
in a while, but it is — it was the paragraph that — 
the fourth from the bottom. It reads "Your attention is 
called, however, to the fact that if the aforementioned 
adjustments had been made at May 31, 1969, the unaudited 
consolidated statement of earnings of National Student 
Marketing Corporation would have shown a net loss of 
approximately $80,000. 
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"It is presently estimated that the consolidated 
operations of the company as it existed at May 31, 1969 will 
be approximately a break even as to net earnings for 
the year ended August 31, 1969." 

That particular paragraph was added after 
discasi.on between Mr. Holton and Mr. Natelli and myself as 
a way of emphatically warning counsel for these companies 
of the significance of this adverse information. 

And then I was called back and given to believe 
that they were still going ahead, although as I had warned 
Mr. Holton to warn them, they were waiting for our final 
letter and it still wasn't final. We then, at my suggestion, 
added the last paragraph, that is, the last paragraph to be 
added, which was that we urged them to consider not going 
ahead with the merger and resoliciting their shareholders 
on the basis of the revised information. 

I was later informed by Mr. Holton that when 
he called in that final paragraph, they told him they had 
in fact been ahead. I was very angry. I felt I had been 
misled. 

Frankly out of nothing else but emotion I was 
prepared to go to the SEC at that point, but it was five 
o'clock and I cooled off over the weekend. 

THE COURT: I would see possibly the relevance 
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this, if I understood clearly that the Government was 
going to argue directly or indirectly that somehow one of 
these defendants on trial should have known or should have 
advised that the — either the parties to the merger or 
PMM itself, in some fashion,should go to the SEC, but I have 
never understood that the Government was arguing that. 

MR. MARTIN: Your Honor, my point on that is 

there was testimony elicited during the cross-examination 
of Mr. Kurek that Mr. Natelli on this day did himself 
make that suggestion that they go to the SEC. 

One of the logical questions that might arise 

is, if Natelli thought they should go to the SEC, why 

. j 

did they not. The purpose of this testimony is simply to 
show that the decision was that of Victor Earle and not 
Anthony Natelli. 

THE COURT: All right. Now, Mr.Velie, what about 


that? 


Honor. 


MR. VELIE: It is awfully collateral, your 


THE COURT: Wait a minute. Wait a minute. Wait 
just a minute. From your point maybe, but I am not so 
sure it is from Mr. Natelli's. 

MR. VELIE:- Perhaps a question and answer might 
be helpful, your Honor. 
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2 

THE COURT: A question and answer? I don't 


3 

understand you. 


4 

MR. VELIE: We have the witness for voir dire 


5 

purposes. 


6 

THE COURT: Of could we do. What I am interested 

l 

7 

in knowing, you can't, I take it, you don't agree with what 


8 1 

Mr # -- you disagree with what Mr. Martin just said. Kurek 


9 

did say something — 


10 

MR. VELIE: He said something like that. 


11 

THE COURT: So I suppose it is relevant to, and 


12 

understandable from the defendant Natelli's point of view 


13 

at least to indicate it wasn't his decision not to go to the 


14 

Commission. 


15 

MR. VELIE: I don't understand that that decisio 

n 

16 

was communicated one way or the other to Mr. Natelli. 


17 

Mr. Natelli being a free agent on that day, he had a telephc 

>ne 

18 

in his office, before he heard from Mr.Earle might have 


19 

done any number of things. 


20 

THE COURT: Wait a minute, please. I assume 

• 

21 

thatyou have to agree and understand that a man in Natelli i 

B 

22 

position, who is relatively new in this firm, wouldn't 


23 

necessarily assume it to himself to go off without consulti: 

ng 


V. 


24 

his seniors, when counsel is concerned. I don't think th 

at 

25 

is vary realistic on your part. 
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MR. MARTIN: I do intend to call Mr. Holton. 

The reason for calling Mr.EArle was simply because of ; 
his time problems, it would have made more logical sense to 
have called him after Mr. Holton. He has to be out of 
the country. That is the reason he was called out of order. 

THE COURT: i^t ms find out from you, Mr.Velie. 
You seriously — 

MR. VELIE: I think I know what Mr. Martin is 

^ r ^ v ^- n 9 at. I see some relevance to it. 

Can we avoid the lengthy hearsay discussions 
between this witness and Mr. Holton, however, and 
simply — 

THE COURT: It won't be hearsay if Holton is 
going to testify. 

MR. VELIE: I suppose that would cure that. I 
think what the jury needs to hear here is simply the 
conclusion that they — 

THE COURT: Listen, you want to object on a gues* 
tion by question basis, you are still free to do so. I 
understand that. Basically I think that the defense is 
entitled to make the point. Why don't we take five 
minutes to recoup and then I think you can move swiftly to a 
climax, an you not, Mr. Martin? 

MR. MARTIN: Absolutely. I will be happy to 
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ask leading questions that will get us to the point — 

THE COURT: ~ No, Mr.Velie has got«*t^ be supported 
on that. Particularly with Victor Earle. If we didn't 
know Victor Earle, I might be sympathetic to you. He doesn't 
need any leading. 

(Recess.) 

(In open court; jury present.) 

THE COURT: Now, ladies and gentlemen, I think 
we are ready to go forward and do \ -*u want to pick up or do y^ou 
want to restate the question we interrupted on. 

MR. MARTIN: With a fresh start maybe we will 
do a little better. Judge. 


BY MR. MARTIN: 

0 Do you recall, Mr.Earle, what the discussions 
were that you had with Mr. Holton on Friday, October 31, 196 
A Well, we had a series of telephone conversations 
three or four during the course of the afternoon. Would 
you like me to give you the substance? 
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2 

1 

Q Yes, if you would. 


3 

A The first, which was early afternoon, alerted 


4 

me to the fact that there were these two companies, about 


5 

which I had — I knew nothing. National Student Marketing 


6 

and Interstate Corooration, which were about to close that 


7 

afternoon a merger and that our Washington office was in the 


8 

process of delivering a comfort letter which contained ad¬ 


9 

verse information, in other words, information that was 

& 


10 

neqative to the National Student Marketing Corporation of a 


11 

material nature. 


12 

0 So the jury will understand, does that mean infor¬ 


13 

mation that is ultimately contained in the letter which is 


14 

before you? 


15 

A Yes. It is factually set forth. The reason 


16 

Mr. Holton was consulting with me, counsel, was that he was 


17 

concerned that the companies and their counsel were not re- 


18 

actino to this information. They were nlannina to cro ahead 


19 

with tnc merger in any event. 


20 

And so I suggested that he call back and oet ODin- 


21 

ions from the two sets of law firms involved to the effect -« 


22 

laqal opinions — to the effect that it was appropriate to 


23 

close the merger notwithstanding the comfort letter, would 


24 

contain this adverse » information. 


25 

In a subsequent telephone call, he told me that hit 
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had been speaking with counsel, Mr. Eoley, counsel for 
National Student Marketincr Corporation, the other counsel 
being present because the closing was actually in process at 
the White and Case office, and that Mr. Epley had explained 
that counsel did not feel they were in a position to give 
such opinions but nevertheless, they felt that it was appro¬ 
priate for the merqer to go forward and were merely awaitino 
the final delivery of our comfort letter. 

The contents, the basic factual contents had been 
communicated by telephone apparently that morning. 

In light of that, Mr. Holton and I discussed the 
possibility or additional language in the comfort letter 
which would be telephoned over to them and we discussed a 
paragraph which is the fourth paragraph from the bottom on the 
final page. 

Q Would you read that paragraph so the jury knows 
what you are referring to? 

A It reads as follows: 

"You attention is called, however, to the fact 
that if the aforementioned adjustments had been made at May 31, 
1969, the unaudited consolidated statement of earnings of 
National Student Marketing Corporation would have shown a 
net loss of approximately $80,000. It is presently estimated 
that the consolidated operations of the company as it existec 
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at May 31, 1969, will be approximately a break even as to 
net earnings for the year ended August 31, 1969." 

Once Mr. Holton and I had concluded on that lanctuacji 
it was communicated by Mr. Holton to Mr. Epley and then some-j 
time thereafter — by now it is mid to late afternoon. Mr. 
Holton called me back and told me what the gist of his 
conversation with Mr. Epley had been. 

Mr. Epley had felt that the lanauage was gratui¬ 
tous, unnecessary and apparently didn't dissuade him. We 
then talked about one final paragraph and we agreed upon the 
language, which is contained in the third from the last para¬ 
graph . 

Would you like me to read that? 

Q Yes, please. 

A Which reads as follows: 

"In view of the abovementioned facts, we believe 
the companies should consider submitting corrected interim 
unaudited financial information to the shareholders prior 
to proceeding with the closing." 

My last telephone conversation with Mr. Holton — 
w before you go on, would the submission of addi¬ 
tional rinancial statements to the shareholders involve a 

9 

resubniLSEion of information to the Securities and Exchange 
Commjbsxon? 
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A Yes. 


<j Proceed. 


A Close to five that afternoon, Mr. Holton called 
me back to say that when he had called some minutes before, 

I guess around 4:30 to Mr. Epley to communicate this language 
I just read to you, Mr. Epley told him that the closing had 
already occurred some moments before and that the various 
parties had left his office, some going back to Chicago and 


so on 


So Mr. Holton called me back and we decided what 


to do at that point. 


Basically, because it was the end of the business 
day, I decided to do nothing but to think about it over the 
weekend 

Q Were there any discussions about what the alterna¬ 
tives you miaht pursue were? 

A Yes, w«* considered communicating with the Securiti 
and Exchange Commission right then and there but I felt that 
would have been futile because it was essentially 5 o'clock on 


Friday. 


We even discussed the movements of the chief 


accountant, the then chief accountant, Mr. Barr, who was 
known personally to Mr. Holton and who was a bachlor and who 
tended to leave on Fridavs before 5 o'clock to oo to the 
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2 

University Club where he lived, so he felt it was futile to c 

:all 

3 

him. if we would do that at all, we would do it during 


4 

Monday. During the course of the subsequent weekend, we had 


5 

subsequent discussions which included Mr. Holton and I belie\ 

'B 

6 

Mr. Cummings as well, who is the head of the professional 


7 

practice department. 


8 

On Monday these other letters that were sent out. 


9 

which I referred to earlier, were the net result of — that c 

f 

10 

my legal reasoning, essentially over that weekend. 


11 

Q Did you explain your legal reasoning to Mr. Holtor 

? 

12 

A Yes, and Mr. Cummings. 


13 

0 What did you tell them, sir, as to whether or not 


14 

Peat, Marwick and Mitchell should bring this matter to the 


15 

attention of the Securities and Exchange Commission? 


16 

A Well, I told them that I had considered a state¬ 


17 

ment on auditing procedure number 41 which, by a coincidence, 


18 

had become effective that very Friday, the dav before, before 

! 

19 

the weekend, and which dealt with the auditors ' responsibilit 

y 

20 

to communicate after acquired information to third parties. 


21 

The document was related to information coming 


22 

to the attention of auditors after they had reoorted on 


23 

audited financial statements, and I was aware of the fact 


24 

that in an earlier draft of that statement, the American 


25 

Institute considered imposino this obliaation on auditors 
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even with respect to after acquired information on unaudited 
financial information but that had been dropped out. 

So I felt that the plain negative implication of 
SAP 41 was, this beinq a breech of the historical rule of 
non-disclosure of confidential information, that only on the 
occasion of after acquired knowledge relatina to audited 
financial statements could accountants disclose to third 
parties confidential communications that had come to then fron 
their clients, between them and thsir clients. And that 
decision or that reasoning, combined with the existing law, 
the s-ia'.ute in Illinois which barred communications by an 
accountant to third Darties and the American Institute's Code 
of Ethics and the New York State Society of Accountants Code 
of Ethics, which had similar provisions, led me to the con¬ 
clusion that it would be both unlawful and unethical tot the 

g, 

firm to communicate what had happened that Friday afternoon 
to the. Securities and Exchanoe Commission or to anvone else 
unrelated to these two companies. I felt that instead the 
problem could be moved by communicating with both boards of 
directors, both of which included outside members. 

And that w»s the aist of the letter of November 3 
which was the following Monday signed by Mr. Holton to each 
member of the boards of directors of the two companies. 

q Now, durina the course of your conversations with 
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Mr. Holton on Friday, and indeed on Monday, did he indicate 
whether or not hehad been soeakina to Mr. Natelli about these 
problems? 

A Yes. 

0 And at any time in any of your discussions with 
Mr. Holton or anyone else concerning this Droblem in this 
lette-, did anyone ever suggest to you that if the company— 
if Peat, Marwick and Mitchell were to go to the SEC, that 
Natelli was concerned that he might personally have some 
problem? 


MR. VELIE: I object to what other people were 
speculating on. 

THE COURT: Yes. To the extent I understand that 
guestion at all, I think it goes beyond the scope of what we 
egreeel on. 

MR. MARTIN: Let me try it one other way, your 

Honor. 


Q Did anyone ever tell you that Mr. Natelli had 
expressed any concern he would personally have a problem if 
this m.'.tter was brouaht to the attention of the SEC? 

MR. VELIE: Again, I object to what other people 
were talking about. 


THE COURT: Yes, I think that's a fair objection and 


I will sustain it. 
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MR. MARTIN: I have no further questions. 

MR. STILLMAN: No questions, your Honor. 

CROSS EXAMINATION 
BY MR. VELIE: 

Q Good afternoon, Mr. Earl. 

A Good afternoon. 

q Just so we are clear, the exhibit we have been 

workino with, Natelli Exhibit K, is a letter thatyou dis¬ 
patched on November 3, 1969, which was several days after 
the closing, is that correct? 

A You mean Mr. Holton? 

g You and Mr. Holton. 

A Yes. 

Q This particular letter differs, does it not, from 
the information telephoned from Peat, Marwick on the day of 
the closing to the closing itself and at least in the two 
reaards you told us about, is that correct? 

A Well, the two paragraphs were added telephonically 
on th^t same Friday, as I recall. 

U Let me just see if you understood -- tell me, wha'J 
is your best recollection and understanding. 

% 

This paragraph you read to the jury saying your 
intention is called to the fact that there would be a modest 
loss, $»6d,000 loss, a good sized loss, I guess, or a break 
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even at the end of the year. Was it your understandina that 
that information got to the participants at the closing or 
just got as far as Mr. Epley? 

A No, it was my understanding it got to all the 
participants. 

U You were told it got to all the participants? 

A Let me — 

U What is it? 

A When you are either directly or indirectly deal¬ 
ing with a member of the bar and he leads you to believe 
that cthars are in the room and he is speaking for them, 
that's as far as you go. If in fact they weren't there, that 
just comes as a surprise to me. 

It was my understanding that all participants 
were there. Mr. Epley was consulting with them and in turn 
he was talking to Messrs. Natelli or Holton who were calling 
in from Washington or New York. He understood Mr. Holton 
was calling me. 

0 Mr. Holton told you that Mr. Epley told him, 
Holtoii, that Eoley considered this a simple arithmetic 
computation of information already given and therefore it 
didn't naed to be added? 

A Essentially thatfs right. He said it was gratui¬ 
tous . 
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g The final paragraph thatyou added, I believe you 
have told us, this is the one you said you should resubmit 
the financial information. It was your clear understanding 
that that was not given to the parties because it got to them 
too late after the closing had occurred, is that correct? 

A That's correct. We thought it was going to reach 
them before the closing but it didn't. 

Q I take it as the general accountant of Peat, 
Marwick, Mitchell, faced with what you took to be an impor¬ 
tant situation, you did your best to gather all of the facts 
available on that weekend, is that correct, to see what it 
was th*t you should do and howyou should carry out your 
responsibility towards Peat, Marwick? 

A Well, I certainly didn't conduct an investigation. 

I think I must have thought about it. 

q Did you do your best to make sure that the letter 
that was finally sent four days after the closing contained 
all of the relevant information available to you so that this 
letter itself would not be in some sense misleading? You 
wanted this to be a good accurate letter? 

A I think it was sent three days after the closing. 

I am not sure I follow you. Understand, I am a 
lawyer, not an accountant. When my people, that is, my 
clients, who are top accountants, tell me that X is the case, 
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I accept that without question. 

Q You relied on them, is that correct? 

C 

A That's correct. 

0 You relied on them for the information that went 
into this letter, is that correct? 

A That's correct. Other than leoal judgments 
reflected there. 

Q Of course the information contained in this 
letter, which I think you said was material, is a total of 
about $800,000 of write offs, is that correct? 

A Again, let me qualify. My people told me they 
felt it was material and I accepted that as an accounting 
judgment. 

Q The number we are talking about which you are 
relying on them to say it was material was an $800,000 number 
is th*t correct? 

A We can total it up. I think you will find the 
separate paragraphs on — paragraph IB, 1, 2, and 3, there is 
a $5Co,000 item. That's for deferred costs. A $200,000 
item which says receivables and a $84,000 item which talks 

about capital costa. So that's $784,000, is that riaht? 

# 

A Which page were you reading from of the comfort 
letter? 

0 The last two panes of the comfort letter which is 
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is transmitted an November 3. 

A I'm sorry. On B-l, your reference to 500,000. Anc 
th*n I see the references on — it is my recollection that 
there was some change in these figures during the course of 
the day on — this is information that was being gathered 
and it was — they knew that magnitude was substantial. I'm 
not sura they were clear on the actual numbers until Monday 
or late Friday. 

Q I take it then you didn't know in the course of 
preparing this letter for submission that it wasn't just 
$200,00U of reeeivables but an additional $1 million of 
receivables which had been written off during this very 
period, did you know that? 


A I knew nothing about the background of this com¬ 


pany 


MR. VELIE; I have no further questions. 

THE COURT: Mr. Martin. 

REDIRECT EXAMINATION 
BY MR. MARTIN: 

O That letter does reflect — relate to items that 
have direct impact on profit, isn't that correct? 

They reduced the profit by $784,000? 

A That wastry understanding. 

MR. MARTIN: He further guestions. 
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THE COURT: Thank you, Mr. Earle. You may steo 


(Witness excused.) 

MR. MARTIN: Your Honor, I think we have reached 
a point in the day where we mi Q ht — particularly given the 
holiday nature and the other problems we discussed with you, 
if we could adjourn for the day, we would appreciate it. 

THE COURT: All riqht. Before we do, I owe the 
jury an answer on Friday, which I will need your collective 
help on. would you comeup to the side bar so that I can 
respond to thair inquiry. 

if you will bear with us for a moment. 

(At the side bar.) 

t 

(Discussion off the record.) 

(In open court.) 

THE COURT: Mr. Light and ladies and gentlemen, 
as best we can tell, we may finish the evidence on Thursday, 
which I think accords with something I said some days ago to 
you. we might, however, trickle over on the next day. 
Therefore, I'm going to ask you — I have other cases on 
Friday morning which I can rearrange. Therefore I am going lo 
ask you if you wouldn't mind coming in Friday morning only 
ttntil.l p.m. The cases I have on Friday afternoon would 
be very, very difficult and perhaps -nfair to the litigants 
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and lawyers in those cases if I were to rearranae those. The 


same doss not pertain, as I see it, to the cases in the 


morning. So if you don't mind to plan to sit on Friday 


mornina with the hope that will expedite the conclusion of 


the case. Does that answer your question? You were very 


kind co come in today. It helped immeasurably. I thank and 


salute you all. I hope everything in the case joins me in 


that. It is a good time to quit on this gloomy election 


day. Have a good day in any even for the rest of the day 


and we will start again tomorrow morning at 10 o'clock, 


Will counsel remain. 


(Jury excused.) 


(In open court, jury absent.) 


THE COURT: As far as I am concerned, this will b< 


in the robing room and off the record and will relate only 


to matters of an administrative nature, and need not be on t* 


record. 


(Adjourned to November 6, 1974 at 10 o'clock a.m.) 
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UNITED STATES OP AMERICA 
va. 

ANTHONY M. NATELLI and 
JOSEPH SCANSAROLI, 


74 Cr. 43 


November 6, 1974 
10:00 a.m. 


(Trial continued, in open court, jurv •; 

THE COURT: Mr. Martin. 

MR. MARTIN: Father Lennon, please. 

ROBERT T. LENNON, called a. a witnaaa 
by tha dafandant Natalli, having baan firat duly sworn 

by tha Clark of theOsurt, taatified as follows: 

DIRECT EXAMINATION 

BY MR. MARTIN: 

Q Father Lennon, would you try and keep your voice 

up. If you talk to the people in the back of the room that j 
will probably be helpful. 

Our usual first question is by whom are you | 

employed, but I think we can skip that one. Father, and ask ' 
you rather, what is your present assignment. 1 

A I am the Secretary for Priest Personnel in the I 
Archdiocese of Newark.' 

Q How long have you been active in the Archdiocese 
in Newark? 
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A Twenty-four years. 

Q During the course of those 24 years, did you core ' 
to know Tony Natelli? 

A I did. 

Q How did you first meet Tony Natelli? j 

A I was and am a chaplain in the New Jersey State j 

National Guard and Anthony was enlisted during ny time the— 1 

! 

and became an officer ultimately and T was associated with 
him in the National Guard at first. 

j 

Q When was that approximately that you met? 

A Just about 20 years ago. 

( j Since that time have you kept up vour association ! 
with Mr. Natelli? 

A Yes. , 

I 

0 During that period have you had occasion to visit 
at the Natelli home? 

i 

A Frequently. , 

I 

Q Have you had occasion to come to know other peon'c 
who know Mr. Natelli? 

A Yes. 

I 

U During the course of the years that you have known.' 
Mr. Natelli and known others that have known him, have you had 
occasion to have conversations with other people who know 
Mr. Natelli so that you have come zo know hi? r e pu ^tion for i 

I 
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honesty, veracity, integrity? 

I 

i 

A Yes, I have. 

Q And what is that reputation. Father? 

i 

A lie enjoys a very good reputation among people who 
know him, professionally, in the National Guard in years 
gone by, and his business associates, many of whom I met, 

i 

when he was in Italy particularly, and some here in New York, 
and they all thought of him as a man of honesty and integrity. 
MR. MARTIN: Thank you very much. 

I 

CROSS EXAMINATION 

I 

BY MR. VELIE: 

Q Good morning. Father. Thank you for coming. 

You haven't been with us before during the trial, 

have you? 

A No. 

i 

Q I take it you haven't had occasion to hear the 
witnesses in this particular case who were cn the very witness 
stand that you are sitting in now? 

A No. 

Q Have you had occasion to review the work papers 
that we are involved in working with here? I 

I 

A No. | 

MR. VELIE: Thank you, sir. 

MR. MARTIN: Thank you very much. Father. You mayj 
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step down. I 

I 

i 

THE WITNESS: Thank you; thank you, your Honor. 
(Witness excused.) 

* , I 

MR. MARTIN: Warren Brecht. 

WARREN F. BRECHT, called as a witness 

i 

on behalf of the defendant Hatelli, having been first ! 

i 

duly sworn by the Clerk of the Court, testified as 
follows: ^ 

DIRECT EXAMINATION I 

BY MR. MARTIN: 

Q Mr. Brecht, by whom are you presently employed? 

A The United States Government, the Department of 

i 

t 

the Treasury. I 

\ 

Q Ih what capacity are you employed by the Depart¬ 
ment of the Treasury? 

A I am an Assistant Secretary, Assistant Secretary 
for Administration. 

0 Assistant Secretary to the Treasury for Adminis¬ 

tration, is that correct? 

A Right. 

Q Was there a time, Mr. Brecht, that you were 
employed by Peat, Marwick, Mitchell and Company? 

A Yes, sir. 

Q When was that, sir? 
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A Well, it is a littlehit complicated. I came into ! 

I 

< 

Peat, Marwick through a merger of a firm originally called 
Management Systems Corporation back in 1965. 

I 

We operated as a semi-autonomous partnership under 
the name of Peat, Marwick, Livingston from '65 until July 1, 
1969, at which time this consulting practice was merged into 
the management consulting department of Peat, Marwick, 


t 

| 

Mitchell. I 


So I was a principal — actually a principal in 

I 

Peat, Marwick, Mitchell from 1965 until July of 1971, at 

i 

which time I resigned from the firm and went with the Govern-] 

I 

ment. 

Q will you tell the ladies and gentlemen of the jury!, 

I 

are you an accountant, sir? 

i 

i 

A No, sir. I 


i 
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O What is the difference between being a principal! 

i 

and a partner? 

I 

A A principal is a — excuse me. is this the jury}? 
0 This is the jury. 

A Okay. A principal is a non-CPA partner in 
a public accounting firm. In order to be a oeneral partner 

! 

in a public accounting firm you have to be a certified 
public accountant. 

I was in the management consulting side of the 
practice engaged in general business administration, which 
is my backgtound, and I was not a CPA, and in order to 
recognize the equivalency within the partnership, I was 

I 

a principal and I participated in the profits of the firm 
just as thouqh I were a partner. 

Q Thank you. 

Did there come a time when you met Tony Nate Hi' 1 
A Yes,sir. 

Q When was that, sir? 

A I suppose the first time must have been aound 

1967 or '68, whenever Mr. Natelli came down to theWashingtop 

I 

j 

office. It was along in then. 

0 Did there come a time when you began to work 
more closely with Mr. Natelli? 

A Yes. It was during the year 1969. I mentioned 

i 
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2 

a moment ago that the practice of Peat, Marwick, Livingston, j 

3 

of which I was the administrative partner — I had respons¬ 

4 

ibility for tne internal operation of that practice — was ; 

1 

5 

merged into Peat, Marwick, Mitchell effective July 1, 1969, 

6 

and it was during the months, perhaps the three or four 

7 

j 

months preceding that and for the year or so after that that) 

8 

I worked quite closely with Mr• Natelli integrating the 

) 

9 1 

I 

people, the practice itself, modifying the firm's internal j 

| 

10 

1 

accounting system so it could take care of the needs of our 

11 

basically government consulting practice. 

12 

1 

I was based in Boston during the first part 

13 

j 

of that period and then transferred to Peat, Marwick's 

1 

14 

1 

executive office here in New York, but Ihad quite a bit 

i 

15 

1 

of dealing with Mr. Natelli both by phone, by correspondence 

16 

and actually traveling down to Washington intermittently. 

r 17 

q Directing your attention to the period of 

I 

18 

June, July and Auqust, do you know from your personal know- ; 

♦ 

19 

ledge whether or not this activity that you had with Mr. 

20 

Natelli involving the merger of the consulting group into 

21 

l 

the other practicein the Washington office took a substantia^ 

22 

part of Mr. Natelli's time? 

23 

A Yes, it did. It was a fairly traumatic period, , 

24 

any time you are merging two practices together, with all 

25 

the human relations aspects, the people being put together 
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into a new organization and abiding by perhaps a new set of i 
internal rules and so on. 

So this was a demanding period for Mr. Natelli 

I 

and for the rest of us that were implementing the merger 
as well as carrying on our day-to-day activities. 

Q Did you come to know during that period the type 
of hours that Mr. Natelli would be working? 1 

A They were long, yes, sir. 

0 Mr.Brecht, over the years that you have known 

Mr. Natelli have you known other people who knew him? 

A Yes. There obviously are quite a few people 

t-n vxb- 

that both Mr. Natelli and I )twew, both partners and others 
in the Peat, Marwick, Mitchell practice, an wall as the 
Peat, Marwick, Livingston group that was merged in, and I 

i 

know that the other people in Peat, Marwick. Livingston and j 

1 " ! 

0 Mr.Brecht, let me tell you there are some lim't-j 

rv\££ ; 

ations under the of evidence as to what you can , 

} 

testify to. So let me just ask you questions,sir. 

During the course of the time that you have 

I 

known Mr. Natelli and have known others that have known h t| 
have you had occasion to have discussions with people who 
knew Mr. Natelli from which youhave been able to learn 
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cross 

his reputation for honesty, veracity, integrity? 

A Yes, I think — I can say yes to that. 

Q What is his reputation, sir? 

A Well, it is excellent. 

Q Thank you. 

A He is a first-rate guy and I know those of us 

I 

that were in the process of working with him to put this 
merged practice together found him to be a very open and j 

i 

candid individual and a real pleasure to work with. 

In fact, we feel that the success of merging the 
practice was greatly facilitated by Mr. Natelli being where 
he was at that time. 

MR. MARTIN: Thank you very much. 

CROSS-EXAMINATION 

I 

I 

BY MR. VELIE: 

0 Mr.Brecht, good morning. You haven't been 

I 

here with us throughout this trial, have you? I 

i 

A No, I have not. I just came in late last night \ 
MR. VELIE: Thank you. 

MR. MARTIN: Thank you, Mr. Brecht. 

THE WITNESS: Thank you, sir. j 

' | 

(Witness excused.) 
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MR. MARTIN: Casper Harris. 


CASPER L. Harris, JR., called as a witness 


by the defense, having been first duly sworn, was 


examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. M7RTIN: 


Mr. Harris, by whom are you presently employed. 


sir? 


A Howard University in Washington,D.C. 


What is your present title at Howard University? 


I am the vice-president for business and fiscal 


affairs and treasurer of the University. 


Do you also teach courses at Howard University? 


Yes, I do, in the Howard University School of 


What course do you teach? 


federal income tax and legal accounting. 


Dr. herris, do you know Tony Natelli? 


Yes, t Ho . 


Let me ask you this, sir. What is your educa¬ 


tional background? 


I have a Bachelor of Science degree with a 


major in accounting and Doctor in jurisprudence. 


Was there ever a time. Dr. Harris, when you 
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worked for Peat, Marwick, Mitchell & Company? 

A Yes. I worked for Peat, Marwick, Mitchell 

in 1958 through 1972 as a staff accountant. 

Q 1972? 

A '62, sorry. 

Q Does Peat, Marwick, Mitchell have any associa- J 
tion with Howard University at present? 

A Yes, they do. Peat, Marwick s, Mitchell are 

the auditors for Howard University. 

Q Would you tell the ladies and gentlement of 

the jury how you came to know Mr. Natelli? 

A Yes. I know Mr. Natelli through his association! 

i 

as the partner in charge of the Washington office of Peat, ! 

i 

Marwick, Mitchell. Howard is a client. Of course, I have j 
met with Mr. Natelli on a number of occasions pertaining 
to the affairs of Howard University. 

In addition to that my being an alumnus of Peat, 
Marwick, Mitchell, the Washington office from time to 
time has various gatherings and, of course I attend these 

I 

and I have knownMr. N»telli through that association. 

In addition thereto, I have also been familiar \ 

l 

with Mr. Natelli by association in a professional organiza¬ 
tion such as the D.C .Institute of Certified Public Account¬ 
ants . 
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cross 

2 

Q Over the course of years that you have known 

3 

Mr. Natelli, have you also met other people who knew Mr. 

4 

Natelli? 

5 

A Oh, yes,a number of other certified public 

6 

accountants and professionals in the field. 

7 

Q During the course of time that you have known 

8 

Mr. Natelli, and known people who knew Mr. Natelli, have 

9 

you had occasion to have discussions with people who know Mr 

10 

Natelli from which you are able to learn his reputation 

11 

for honesty, veracity and integrity? 

12 

A Yes, I have. 

13 

0 Could you tell us what his reputation is for 

14 

those characteristics? 

15 

A Excellent among his colleagues and the people 

16 

I have talked to. . 

17 

MR. MARTIN: Thank you. I think Mr. Stillman 

18 

1 

may have some questions. 

19 

CROSS-EXAMINATION j 

I 

20 ! 

BY MR. STILLMAN: 

21 

Q Mr. Harris, do you know Joseph Scansaroli? 

22 

A Yes,I do. 

23 

Q How do you know him? 

24 

A I know Mr.SCansaroli through his association 

25 

with Peat, Marwick & Mitchell. At the various meetings 
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that I have attended, again being an alumnus of Peat, 
Marwick, I have met Mr.Scansaroli and I also know him 
throuqh professional organizations within the metropolitan 
D. C. area. 

Q Did you know him at all through any of the work 
that he did during the audit work on Howard University? 

A Not really because during that period of time I 
was the internal auditor at Howard and I did not have 
occasion to really work with him as he did the audit. 

Q Do you know other peopje who know him, sir? 

A Oh,ye s. 

Q In the course of your conversations with these 

other people, have you come to an opinion with respect 
to Mr.Scansaroli's reputation for honesty and integrity, 
truth and veracity? 

A Yes, I have. 

Q what is his reputation? 

A Excellent. 

MR. STILLMAN: Thank you very much, sir. 
CROSS-EXAMINATION 
BY MR. VELIE: 

I 

Q Mr. Harris, thank you for coming up to our 

trial this morning. 

You haven't been here before, have you? 
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Harris-cross 
A No, I have not. 

0 You haven't heard any of the proofs or 

examined the documents in the case? 

A No. 


1457 


MR. VELIE: Thank you. 

THE COURT: Thank you, sir. 
You may be excused. 

(Witness excused.) 
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MR. STILLMAN: Mr. Persio. 

DINO PERSIO, called as a witness by the 

defendant Scansaroli, having been first duly sworn by 
the Clerk of the Court, testified as follows: 


I 

i 

I 


DIRECT EXAMINATION 
BY MR. STILLMAN: 

Q Mr. Persio, what is your occupation, sir? ! 

I 

A I am an attorney. 

Q where do you practice? 

I 

* 

A I practice in Ebensburg, Pennsylvania. 

i 

Q Where is that? 

I 

A That's in Western Pennsylvania, located about 20 

I 

miles from Johnstown, Pennsylvania. j 

Q Where did you go to law school, sir? 

I 

A I went to law school at the University of Pitts- ! 


burgh. 


Q 

A 

0 

A 

Q 

A 

sents my 

Q 


How long have you been practicing? ; 

I 

I 

I have been practicing since 1958. I 

i 

Do you know John Scansaroli? 

Yes, I do. 

How did you come to know him? 

j 

I came to know Joe as a client of his. He repre- I 
interests in accounting method. 

Does he represent or do any accountina work for 
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any other lawyers with whom you are associated? 

A Yes, I am associated with two other attorneys for 
whom Mr. Scansaroli does the accounting work. j 

Q How long has he been doing accounting work for 
you, sir? 

A He has been doing accounting work for me since 1971. 

0 Do you know other people in the community who j 
also know Joseph Scansaroli? 

A Yes, I do. 

Mr. Scansaroli and I represent mutual clients, i 
I from the accounting - i from the attorney's standpoint 
and he from the accounting standpoint. I also know other 
people who know him. 


Q How big is Ebensburg, by the way? 

A Approximately 5,000 people. 

0 Have you had occasion in the course of your con¬ 
versation with these other people who know Joseph Scansaroli 
to come to a conclusion as to his reputation in your com¬ 
munity for honesty and integrity, truth and veracity? 

A Yes, i have. 

Q What is that reputation, sir? 

A It has been absolutely excellent. 

0 You are aware of course, that Joseph Scansaroli 
stands indicted on a charge which is being tried in this 
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2 

courtroom. 


3 

A Yes, I do. 


4 

Q Do other people in the community know of that fact? 


5 

A Yes, they do. 


6 

Q Has that fact in any way changed his reputation 


7 

for honesty and integrity, truth and veracity? 


8 

A It has not. 


9 

MR. VELIE: Your Honor, if further questions of 


10 

that typ.e are going to be asked, I ask they not be rushed 


11 

out while I'm objecting. 


12 

MR. STILLMAN: Sorry. I certainly didn't intend 


13 

to do that. 


14 

Thank you, Mr. Persio. 

XX 

15 

CROSS EXAMINATION 


16 

BY MR. VELIE: 


17 

w 

q Good morning, Mr. Persio. Thank you for coming 


18 

up to our trial. I take it you haven't attended up to now, 


19 

have you? 


20 

A No. 


21 

q So you haven't heard the witnesses or seen the 


22 

proof in this particular case? 


23 

A No, I came in last night. 


24 

MR. VELIE: Thank you, sir. 


25 

THE COURT: Thank you. You may be excused. 
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